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A SYMPOSIUM ON 
THE NATIONAL LABOR RELATIONS BOARD 


DEDICATION 


The enactment of the National Labor Relations Act of 1935 was of 
profound significance to the American economy, the general public and 
the legal profession. Labor-management problems, like other complex 
social, political, and economic problems, do not admit of ready or final 
solution; the Wagner Act, establishing the National Labor Relations 
Board as an independent regulatory agency, sought to define and assign 
governmental responsibility for this volatile area of human relationships. 
Throughout its twenty-five year history, the NLRB more than any other 
administrative agency has mirrored the economic and political con- 
troversies of the day. So too, as an experiment in the administrative 
process, it has reflected—and faced—the dilemmas inherent in that process. 
Thus the Taft-Hartley Act, the Landrum-Griffin amendments, and the 
activities of the Board throughout these years have reflected—as they 
have generated—continuing controversy. The papers in this Symposium 
continue that controversy in their discussions of old conflicts not yet 
resolved and new challenges thrown up by a changing industrial scene, and 
the legislative responses to them. 


However, this controversy and want of unanimity ought not obscure 
the fact that, from the time of its establishment under the Chairmanship 
of Judge J. Warren Madden to the present time under the Chairmanship 
of Judge Boyd Leedom, the NLRB has had many dedicated employees 
who have endeavored to render significant public service. The altered 
landscape of our national industrial scene which their administration of 
the NLRA has done so much to bring about is dramatically suggested 
within the pages of this Symposium. The George Washington Law 
Review takes pride in honoring the Silver Anniversary of the National 
Labor Relations Board through this demonstration of the vitality of the 
Board, its doctrines, its practices and its critics. Accordingly, this Silver 
Anniversary Commemorative Symposium is dedicated to the Board, to 
its present and former members and employees, and to all those from the 
late Senator Wagner on, who have worked diligently in an effort to 
ameliorate the problems of labor-management relations. 

The Review hopes that this Commemorative Symposium, together with 
previous ones on the Interstate Commerce Commission, the Federal Trade 
Commission and the Securities and Exchange Commission, will promote 
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a greater understanding of the nature of these important agencies and 
the legislation whose significance is so greatly a product of their ad- 
ministration. 
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INTRODUCTION 
Boyd Leedom* 


Chairman, National Labor Relations Board 


For a quarter of a century the National Labor Relations Board 
has administered the nation’s basic labor relations law’ in a frame- 
work of both constancy and change. 

The statute has been amended substantially, and the agency has 
been altered organizationally in the process. Yet the changes that 
have occurred have not impaired the constancy of the labor policy 
of our country. The purpose has remained the same during 25 years 
of dynamic development in a field of economic and human relation- 
ships that is highly emotional and controversial; only the procedures 
have been modified, and refinements added. 

The primary purpose of the National Labor Relations Act—to 
protect the public interest by eliminating certain barriers to peaceful 
relations between employers and employees—has been held intact 
throughout the period. The further prospects are that additional 
congressional refinements, whenever they come, will not reshape 
the basic principles of present public policy governing labor-manage- 
ment dealings. 

Even though the original act underwent major legislative overhaul 
through the Labor Management Relations Act, 1947,? and under the 
Labor-Management Reporting and Disclosure Act of 1959,° a found- 
ing statement of policy was untouched: 


It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 


*LL.B., 1929, University of South Dakota. City attorney, Rapid City, 1934-43; Mem- 
ber, South Dakota Senate, 1949-51. Justice, South Dakota Supreme Court, 1951-55. 
In April, 1955, appointed Member, and in November of that year, Chairman, National 
Labor Relations Board. 

1 National Labor Relations Act, 49 Stat. 449 (1935), as amended, 29 U.S.C. $§ 
141-97 (1958), as amended, 29 U.S.C. §§ 153-87 (Supp. I, 1959). 

2 Taft-Hartley Act, 61 Stat. 136 (1947). 

373 Stat. 519 (1959), 29 U.S.C. §§ 153-87 (Supp. I, 1959). 
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flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice and pro- 
cedure of collective bargaining and by protecting the exercise by 
workers of full freedom of association, self-organization and designa- 
tion of representatives of their own choosing, for the purpose of 
negotiating the terms and conditions of their employment or other 
mutual aid or protection. 


In contrast to this unchanging statutory guidance, which the 
Labor Board has consistently implemented, various provisions of 
the act involving the area and nature of its effect, the makeup of the 
agency, the internal delineation of its responsibility and authority, 
and the national labor-management scene have all undergone con- 
siderable change. 

In depth, the articles of this N.L.R.B. Silver Anniversary Com- 
memorative Symposium will treat these and other topics of im- 
portance. It is appropriate, however, to touch briefly here upon the 
labor relations scene at the outset of the Board’s creation, and the 
historical progress of the management-union relationship and the 
coincident development of the Board through the 25 year era of its 
existence. 

There is record of collective bargaining dating back to 400 B.C. 
Greek mercenaries hired by Cyrus of Persia upon learning of an un- 
expected, dangerous assignment selected representatives who negoti- 
ated with him and obtained a wage increase—from one daric to one 
and one-half per month. 

However, as we define and practice collective bargaining today, 
the group relationship of employees with employer is a modern 
economic development. The 1935 act was keyed to promotion of 
collective bargaining. It created the N.L.R.B. and provided the legal 
structure for the Board to conduct employee representation elec- 
tions.* 

For the first time federal law required employers subject to federal 
regulation, other than in the railroad industry, to bargain with the 
representatives chosen by their employees. At the time there were 
some 3,500,000 members of labor unions.5 A wide area existed for 
labor organization. A little more than 10 percent of the nonagri- 
cultural work force of 30,000,000 employees in factories, stores, and 
offices were union members. The great membership drives of the 


4 Section 9, 49 Stat. 453 (1935). 
5 83 Monthly Lab. Rev. 2 (1960). 
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AFL and the CIO and their intense rivalry had virgin territory in 
which to work in many industries and business concerns. 

Labor’s expansion efforts met overwhelming success. For the first 
full year of N.L.R.B. operation, fiscal 1937, unions won 94.3 percent 
of the 265 elections held under Labor Board supervision. The size 
of the bargaining unit involved was never again so large, averaging 
684.6 employees. 

On August 27, 1935, the three members of the National Labor 
Relations Board took office and the agency began its statutorily 
assigned duties. These were to prosecute and remedy unfair labor 
practices by employers under an act that barred certain activities 
only on the part of management, and to determine the choice of 
bargaining representatives, if any, by employees in appropriate units. 

The Members took charge of a small federal establishment, in 
being from service under the National Industrial Recovery Act. In 
the Washington headquarters there were 53 employees. There were 
62 others in 21 field offices. Most of the regional staffs consisted of 
the director and a secretary or clerk. In one office, the secretary 
was a housewife who worked part time; today she is a veteran field 
hearing examiner. In another city the staff of three occupied one 
crowded room; when the office had an official visitor, the secretary 
gave up her chair. Ten men and women of the original 115—three 
in Washington and seven in the field—have remained with the Board 
its entire 25-year history. 

In its infancy, the Labor Board was frail as well as small. It 
immediately came under heavy attack. Half a hundred lawyers of 
substantial reputation, formed into a voluntary committee, advised the 
public that the Board would not survive the Supreme Court test of 
constitutionality of the act. 

This hostility did not deter the young agency. The three-member 
Board announced its first decision in Pennsylvania Greyhound Lines, 
Inc.,° shortly after three months in office. It was the initial determina- 
tion in a line of decisions now numbering some 50,000, and the first 
case to be published in a series of reports now reaching 128 volumes. 
Putting into effect its rules, regulations and procedures, the N.L.R.B. 
investigated unfair practice charges, held hearings through its trial 
examiners, processed representation petitions, conducted elections, and 
issued its decisions. 


$1 N.L.R.B. 1 (1935). 
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In its first and partial fiscal year of operations, the 10-month period 
ending June 30, 1936, the Board rendered 68 decisions and supervised 
31 elections. In all, 1068 unfair labor practice charges and representa- 
tion petitions were filed with the Board. 

The act was declared constitutional by the Supreme Court in 
NLRB v. Jones & Laughlin Steel Corp., in 1937.7 This decision 
firmly established the N.L.R.B. as an independent agency authorized 
to exercise the power of the federal government under the commerce 
clause of the Constitution to minimize the effect of labor-management 
disputes on commerce. 


The following years were busy ones in which the Board imple- 
mented the national labor policy by seeking to terminate in their 
incipiency the illegal practices of employers, specified in the act, 
and by processing a rising tide of representation election petitions. 

In the earlier years, the Board facilitated the establishment of union 
representation by directing a steadily increasing number of employee 
elections. Beginning with fiscal 1939, each succeeding year through 
the war and until the passage of the Taft-Hartley Act brought a new 
record of N.L.R.B.—conducted elections, from 574 in fiscal 1939 to 
5194 in fiscal 1947. 

Unions won a great majority of these elections and the ranks of 
labor organizations multiplied. For four consecutive years, while 
World War II brought strong demand for ever higher industrial 
output, more than one million employees annually were eligible to 
participate in the representation balloting. 

From the three-and-a-half million union members of 1935, mem- 
bership in labor organizations grew to approximately fifteen-and-a- 
half million in 1947.8 There was a corresponding increase in contract 
coverage. In the immediate postwar years the problem of union 
raiding became a matter of concern. 

Board policy respecting a union contract as a bar to an employee 
election is discussed in detail elsewhere in this symposium. It should 
be mentioned at this point, however, that the Board, during the 
period of rapid union expansion, evidenced concern that too much 
emphasis on stability in union and management contracts might ad- 
versely affect responsible representation. 

It seems apparent that in the 1940’s the Board not only served the 


7 301 U.S. 1 (1937). 
8 Bureau of Labor Statistics, U.S. Dept. of Labor, Labor Statistics 139 (1950 ed.). 
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organizational growth which the act encouraged, but was affected 
by this same growth. 

In formulating a contract bar doctrine, the Board obviously sought 
to balance the conflicting interests of stability in the union’s status as 
representative of the employees, on the one hand, and employees’ 
freedom of choice of representative, on the other hand. 

In the Reed Roller Bit case,® the Board said: 


For large masses of employees, collective bargaining has but re- 
cently emerged from a stage of trial and error, during which its 
techniques and full potentialities were being slowly developed under 
the encouragement and protection of the Act. 


Later, in the American Seating Co. case’ the Board explained: 


The purpose of the Board’s rule holding a contract of unreasonable 
duration not a bar to a new determination of representatives is the 
democratic one of insuring to employees the right at reasonable 
intervals of reappraising and changing, if they so desire, their union 
representation. Bargaining representatives are thereby kept re- 
sponsive to the needs and desires of their constituents. . . . 


After the war, reconversion of industry to peacetime production 
stimulated representation disputes. The Board sought to shore up 
existing stability patterns by holding that contracts containing auto- 
matic renewal clauses should be encouraged." As a safeguard in the 
opposite direction, the Board put forth a “premature extension” 
doctrine. In it, employees were extended the chance to change bargain- 
ing representatives if they wished at predictable and reasonable 
intervals.?? 

Members of the National Labor Relations Board in enforcing the 
national labor policy must continually reappraise and reevaluate the 
Board’s own doctrines and policies in the light of recurring changes 
in industrial life. The flexibility of the administrative process is one 
of its prime advantages. In a fast moving field such as labor relations, 
the Board can and must keep pace with industrial changes and de- 
velopments. 

The magnificent record of economic progress, of productivity by 
our country’s industrial establishment attained during a period of 


972 N.L.R.B. 927 (1947). 

10 106 N.L.R.B. 250 (1953). 

11 Mil B. Inc., 40 N.L.R.B. 346 (1942). 

12 American Steel Foundries, 85 N.L.R.B. 19 (1949). 
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labor growth, attests to the success of efforts to strike a balance 
between forces meeting across the bargaining table. The equals 
have become a team that pulls ahead to new milestones of economic 
achievement with relatively few periods of destructive friction. 


The original federal labor law sought to equalize the bargaining 
strength of employees with the power of employers. To accomplish 
this, employers were forbidden to penalize workers for joining unions 
and were directed to bargain with those unions chosen by a majority 
of employees to serve as their representatives. All the barriers erected 
by the law applied to management only. 

After 12 years, Congress again enacted major labor legislation, and 
again the aim of the lawmakers was to strike a balance of power 
between labor and management. In this enactment, certain limitations 
were placed on unions for the first time. The closed shop was out- 
lawed. The new law, popularly called the Taft-Hartley Act, also 
sought to restrict certain union activity not related directly to primary 
labor disputes. A list of potential unfair practices somewhat com- 
parable to those initially provided as to employer conduct was speci- 
fied to apply to labor organizations. 


Then in 1959, after the passage of another dozen years, Congress 
imposed additional limitations on union activities, and established a 
“bill of rights” for the rank and file worker in his own relationship 
with his union. 


In the changing scene of the quarter century a definite trend is 
observable in the additional restrictions imposed on secondary union 
activity. Picketing was quite unfettered in the early days of the 
N.L.R.B. Under the 1959 amendments, unless certain conditions 
are met, picketing for recognition or organizational purposes by af 
uncertified union is prohibited** with a proviso exempting certain 
publicity picketing designed truthfully to advise the public (including 
consumers) that an employer does not have a union contract or 
employ union labor. But even such picketing must not have the 
effect of inducing a strike or disrupting pickups or deliveries. These 
provisions are complex and have not yet had definitive interpretation. 

Whether the basic labor law as now fashioned is a true balance 
between union and management power is of course subject to greatly 
varying opinions. Not only may Congress again seek to re-balance 
the relationship of the two economic powers, labor and management, 


13 Section 8(b) (7), 73 Stat. 544 (1959), 29 U.S.C. § 158 (Supp. I, 1959). 
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but there is some prospect that in the 1960’s there will be legislation 
to protect the public from disruptive work stoppages, at least as to 
certain key industries, when collective bargaining fails to resolve 
labor disputes. 

As always, opposing arguments will ring out loudly in prospect 
of further legislation in the field of labor-management relations. It 
is interesting to note, however, that time and experience have greatly 
quieted management’s challenge of the Wagner Act as “socialism” 
and that labor leaders’ strident charges that the Taft-Hartley Act 
is ‘slave labor legislation” are really only hollow echos of cries once 
uttered, perhaps, with real concern. 

In the 1952 and 1956 presidential elections outright repeal of 
Taft-Hartley was formally recommended by labor’s leadership. This 
request was not made for inclusion in major party platforms this year, 
although the AFL-CIO did call for stripping from the act that pro- 
vision’* which permits state “right-to-work” laws to have precedence 
over the union shop provisions of the federal act. 

In the quarter century during which federal law has both controlled 
labor relations and encouraged cooperation, unions have grown and 
prospered with the advance of the nation’s economy. As the N.L.R.B. 
passes its silver anniversary, union membership has risen almost five- 
fold from the beginning of this past 25 years. Unions now have 
nearly 17,000,000 members in the United States and these members 
constitute about 28 percent of the nation’s non-agricultural work 
force of nearly 61,000,000 employees.’® This ratio of union member- 
ship to total work force is at an all time high. 


One of the major challenges facing labor and management in their 
joint dealings in the years immediately ahead is automation. Mr. 
George Meany, President of the AFL-CIO, said this with refer- 
ence to the impact of automation on employment: “Only in an 
economy that is growing rapidly and creating new job opportunities 
at a fast pace can the dislocations of automation be held to a mini- 
mum.” *® Mr. Meany asserted that before social and economic gains 
will make themselves felt a “widespread and rapid introduction of 
radical technological change can create vast social and economic 
disruptions.” 

14 Section 14(b), 61 Stat. 151 (1947), 29 U.S.C. § 164 (1958). 

15 83 Monthly Lab. Rev. 1 (1 


16 Joint Economic Committee, 86th Cong., 2d Sess., New Views on Automation 546 
(Comm. Print 1960). 
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Again, here is a problem over which there is wide disagreement. 
Attitudes of some are reminiscent of the negative obstruction that met 
technical improvements of the 19th Century. Others confidently 
declare that new technologies will create new jobs and more than 
previously existed. 

Automation underlines the dynamics of the field in which the 
National Labor Relations Board performs its function. The ad- 
ministration of the National Labor Relations Act, as amended, has 
likely evoked more litigation and affected the economic well-being 
of more Americans than the implementation of any other statute over 
a comparable period. Despite the turbulence of the atmosphere in 
which it operates, and the unreasonable criticisms leveled against it, 
the N.L.R.B. will continue to carry on effectively the assignment 
given to it twenty-five years ago. 





THE WAGNER ACT: ITS ORIGIN AND 
CURRENT SIGNIFICANCE 


Leon H. Keyserling* 


1. 

My first impulse in this article was to offer a detailed legislative 
history of the Wagner Act, spiced by some truthful gossip about the 
play of personalities in the great struggle for its enactment. But this 
would be largely redundant, because the essential legislative story 
has been told excellently by others. More important, the origin and 
early years of the act point some lessons which have not yet been 
stressed sufficiently and seem to me immensely significant today in 
view of the looming domestic and international problems now con- 
fronting the Nation and people of the United States. 

The lessons relate to the role of individual leadership in a democ- 
racy; the distribution of responsibility and opportunity between the 
President and the Congress; the admixture of responsible free enter- 
prise and responsible free government under today’s impact of new 
problems calling for new solutions; the place of the labor movement 
in our current and prospective economic and social setting; and the 
economic requirements for sustained and high economic growth in 
order to extirpate private poverty in the United States, lift general 
living standards, erase the glaring deficiencies in our essential public 
services, carry a heavy defense burden, and make a fair contribution 
to underdeveloped peoples elsewhere in the cause of human advance- 
ment and permanent world peace. 


2. 


The accidents which shape the lives of most individuals placed me 
in an unusually fortunate position to observe and to think about the 
longer-range significance of the events revolving around the Wagner 
Act during its conception and thereafter until the advent of World 


*A.B., 1928, Columbia; LL.B., 1931, Harvard. Legislative Assistant to Senator 
Robert F. Wagner, 1933-37. Housing Official, 1937-46. Vice Chairman, 1946-50, and 
Chairman, 1950-53, President’s Council of Economic ema Consulting economist 
and attorney ; President, Conference on Economic Progr 

1 Bernstein, The New Deal Collective Bargaining P Policy (1950) ; Rosenfarb, The 
National Labor Policy and How It Works (1940). 
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War II. In the early spring of 1933, I came to Washington from the 
Economics Department of Columbia University as one of the first 
lawyers recruited by Jerome Frank who was shortly to become the 
General Counsel of the Agricultural Adjustment Administration. 
However, I remained in the Department of Agriculture for only a 
few weeks, leaving it before final passage of the AAA law to become 
Legislative Assistant to Senator Wagner. This transfer occurred 
prior to the May 17 introduction of the National Industrial Recovery 
Bill which contained in section 7(a) the immediate forerunner of the 
Wagner Act. 

Even before going over to Senator Wagner, I had been drawn 
actively into participation in the drafting of portions of the Recovery 
Bill, upon which various people were working in April and May. And 
it was at a meeting in the Senator’s office for discussion of this bill 
prior to its introduction that I first met him. A few days subsequently, 
he invited me to join him on Capitol Hill as my predecessor, the 
remarkably gifted and versatile Simon H. Rifkind (later for a period 
of years a federal judge and now again a leader of the bar), was 
returning to New York to devote his full time to the practice of the 
law. From this time until I became General Counsel of the United 
States Housing Authority in late 1937, I was the sole professional em- 
ployee in the Senator’s office; the size of senatorial staffs in those days 
was very different from now. Moreover, even after leaving the 
Senator’s employ, I was called upon frequently to help him in a wide 
variety of matters, and especially in matters relating to the Wagner 
Act, until illness forced him to abandon active Senate duties in late 
1946 and subsequently to resign. 


The Wagner Act, unlike many other statutes during the New Deal 
period, was not drafted in the executive departments. It was drafted 
in Senator Wagner’s office under his immediate and constant super- 
vision. Naturally, a large number of competent people in other 
agencies of the government, and some outside of government in the 
labor movement and elsewhere, were consulted between the time 
when the Senator asked me in the fall of 1933 to prepare a first draft 
of what became the Wagner Act, and the time of its ultimate ap- 
proval by the President on July 5, 1935. Many of these people 
(especially those connected with the National Labor Board created 
by Executive order and the National Labor Relations Board created 
under Public Resolution 44 which during the years 1933-1935 pre- 





—~ el 


’ 
B 
J 
$ 
e 
d 
s 
e 
e 
T 
e 


THE WAGNER ACT 201 


ceded the Wagner Act and led up to it) furnished important advice 
and help on technical and policy matters which were reflected in the 
final legislation. Some individuals have been unduly modest, and 
others rather excessive, in their claims of participation in the formula- 
tion of the act. This is often the case. But the fact is that the Wagner 
Act in its final form was shaped by Senator Wagner and me perhaps 
to the extent that any two people can shape so important a piece 
of legislation. 

Because of the confidence which the Senator placed or misplaced in 
me (for which I shall ever be grateful), there was no significant 
instance where advice which I offered him as to the content of the 
bill was subordinated to dissenting advice offered by others, although 
of course the Senator and I modified our own views where those of 
others seemed better. The Senator also relied mainly upon me for 
help in the preparation of his many speeches, articles, and presenta- 
tions before congressional committees and on the Senate floor, related 
to the Wagner Act, during the whole period of his active interest in it 
before and after its passage; and I also helped to prepare a majority of 
the committee reports which later became factors in shaping the de- 
cisions of the Supreme Court (and other courts) sustaining the act 
and interpreting its provisions. Therefore, I must bear my share of 
responsibility for the criticisms, insofar as they may have merit, which 
have beat incessantly against this legislation. 


3 


Based upon my proximity to the history of the Wagner Act, one 
item of prime significance which sticks in my memory? is the role 
played by Senator Wagner himself in connection with the statute 
which bears his name. While it is true that his proposal could not 
have become law in the political climate of 1928, nor perhaps in the 
climate of 1938, it is equally true that there would never have been 
a Wagner Act or anything like it at any time if the Senator had not 
spent himself in this cause to a degree which almost defies description. 

First of all, the Senator had to contend with the expected: the 
legislation was opposed by organized industry with a force and fervor 
and expenditure of funds perhaps unparalleled. It was vehemently 
opposed by almost all of the press, ranging from the persistent oppo- 

2 My memory is reinforced and corroborated by the very extensive files, still in my 


possession, which I maintained on all matters relating to the Wagner Act during the 
many years of my interest in it. 
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sition of the New York Times to the less responsible tirades of less 
circumspect journals. It was roundly condemned by so eminent and 
sincere an editorialist as Mr. Walter Lippman, who said: “If the 
bill were passed, it could not be made to work . . . . It is preposterous 
to put such a burden upon mortal men . . . . The bill should, I be- 
lieve, be scrapped. . . .”* It was excoriated as unconstitutional, both 
before and after passage, by the wearers of the purple among the 
American bar. It was thundered against not only on the right, but 
also on the left by those who argued that it would lead inevitably to 
the destruction of free trade unionism through the intervention of 
government. It received its fair share of stigmatization as a “betrayal 
of labor,” even while Frank R. Kent called the Senator “a labor ad- 
dict” for championing it. 


While the Senator was prepared by long experience and innate 
strength and courage to shrug off these types of opposition, which he 
had anticipated but grossly underestimated, he was more sorely hurt 
by opposition or apathy where he had legitimately expected support 
or at least neutrality. Historians in general now classify the Wagner 
Act as one of the supreme accomplishments of the New Deal era, and 


even many people of note who originally opposed the act now say that 
it was a much needed reform in its time. But the behavior of the 
Roosevelt Administration during the measure’s early history always 
seemed to me almost inexplicable and in all respects extraordinary. 
The President, despite his decades of association with Senator Wag- 
ner running back to the Albany days, and his constantly accumulating 
awareness that the Senator was bearing so large a part of the battle 
for so much New Deal legislation, did not have enough confidence in 
the Wagner Bill to support it before its initial introduction. His at- 
titude toward it during the long and bitter battle for its enactment 
was at best ambivalent, even though in the eleventh hour subsequent 
to its passage by the Senate on May 16, 1935, and prior to its con- 
sideration by the House, he gave it a public endorsement on May 24. 
But very shortly before its passage by the Senate, in April or May 
1935, the President invited Senator Wagner to a White House con- 
ference in his presence, where Senate Majority Leader Joseph T. 
Robinson and the very influential Senator Pat Harrison attempted to 
persuade the Senator to withdraw the bill. In view of the course of 
events as a whole, I cannot avoid the reluctant conclusion that 


3 New York Herald Tribune, March 28, 1935, p. 21, col. 1. 
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Franklin D. Roosevelt (whom of course I regard in the overall as 
among our very greatest Presidents) gave the legislation his tepid 
public blessing only after it became clear to him that the bill would 
be forced to a decision by its sponsor and that it would pass both 
houses of the Congress overwhelmingly whether he endorsed it or not. 


4. 


Even more confusing and frustrating was the active opposition to 
the measure by high ranking members of the Roosevelt Administra- 
tion. In the National Recovery Administration, General Hugh John- 
son and Donald Richberg, while they never quite summoned up the 
audacity to oppose the bill openly and explicitly, used every device 
available to them in their efforts to defeat it. These devices usually 
took the form of presenting “alternative” drafts, and more importantly 
of inducing the President, sometimes without his full grasp of the 
implications of his actions, to set up a variety of relatively impotent 
ad hoc \abor boards in conflict with the intentions of the Wagner 
Bill and even in conflict with the then existing National Labor Board 
or National Labor Relations Board under the chairmanship first of 
Senator Wagner himself, then Lloyd K. Garrison, and finally Francis 
Biddle. 

The Secretary of Labor, Miss Frances Perkins, while from time to 
time generalizing about the value of collective bargaining and about 
labor’s role in our economic and social structure, was certainly never 
a crusader for the Wagner Bill. Madam Secretary was fixed with the 
desire, accompanied by vigorous efforts, to have the then existing 
Labor Board (and the proposed new agency under the Wagner Bill) 
placed within the Department of Labor or under her jurisdiction— 
either without the Wagner Act, or by its terms. Acting honorably 
and circumspectly under the direction of his superior, the Solicitor 
of the Department of Labor, in June 1934, was present on the floor 
of the Senate to help those who were guiding the passage of Public 
Resolution 44—a bland and ineffectual stop-gap measure which many 
believed sounded the death knell of the Wagner Bill. 

Meanwhile, other members of the Cabinet, whose reticence never 
prevented them from being vociferous in support of New Deal pro- 
posals outside of their immediate jurisdiction (whether or not ap- 
proved by the President), were almost universally quiescent on the 
subject of the Wagner Bill. My clear recollections, reinforced by my 
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voluminous files, indicate that none of these gentlemen lent his per- 
sonal aid nor marshalled his substantial following in support of this 
measure. It is even more illuminating that none of the famous brain 
truster economists seemed to appreciate the full economic signifi- 
cance of the proposed legislation; no one of them made manifest to 
me a deep interest in it (though I had frequent contacts with them), 
nor from any outward evidence used his influence with the President 
in favor of its passage. Still more curiously, none of the brain 
trusters, among those whose gifts were primarily political rather 
than economic, foresaw the extent to which the Wagner Act would 
weld the working people of America into a more effective fighting 
force on the political front for the programmatic objectives which 
animate the Democratic Party, and would thus greatly facilitate 
many Democratic victories in the years ahead. 

Substantial confirmation of these comments is to be found in an 
examination of the biographies and memoirs of some of the leading 
New Dealers. Even when writing in retrospect, few if any of the 
authors of these books seem to accord to the Wagner Act any fair 
recognition of its importance in the history of the New Deal, nor 
to assess realistically its impact across the whole gamut of American 
affairs. And while these books all too frequently ascribe to their 
authors a role in some aspects of the New Deal which moves from 
history to fiction, these authors in the main do not seem quick to 
assert any large claim of connection with perhaps the most far- 
reaching economic and social reform of that period in our national 
life upon which their own fame rests.** 

This sad story has its ironic twists. When the Taft-Hartley Bill 
was being considered on the floor of the Senate, Senator Wagner 
was too ill to come down from New York and join in the resistance 
to it. And so former Interior Secretary Harold Ickes, transformed 
into a newspaper column writer of note, devoted one of his editorials 


8a A good example is Perkins, The Roosevelt I Knew (1946). Miss Perkins’ dis- 
cussion (pp. 240-45) indicates clearly that her main interest in the Wagner Act was 
that the Board thereunder be placed in the Labor Department, and that otherwise her 
attitude toward the law was quite mixed. She also states of the Wagner Bill (p. 239) 
that “all the credit for it belongs to Wagner” and that “it did not particularly appeal 
to [the President] him.” .Miss Perkins throughout her book seems not too eager to 
ascribe credit to Senator Wagner in other connections. For example, she states 
(pp. 296-7) that the Social Security Act of 1935 was a “Harrison Bill” rather than a 
“Wagner Bill,” and that the President later “erroneously” referred to it as a Wagner 
Bill. The fact is that the bill considered by the Senate Finance Committee (of which 
Senator Harrison was Chairman) was a Wagner Bill, the bill reported to the Senate 
floor was a Wagner Bill, and Senator Harrison no less than others always regarded 
it as a Wagner Bill. 
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to the proposition that Senator Wagner deliberately refrained from 
appearing in the Senate in opposition to the Taft-Hartley Bill in the 
thought that the passage of this measure would provide a political 
issue for the Democrats! This was a rather typical sally from the 
old curmudgeon who had hardly lifted a finger on behalf of the 
Wagner Bill.* 

And there were other forces, more personal in nature, with whom 
the Senator had to contend. Occasionally he would make weekend 
trips to New York, during which he sometimes saw his old friends, 
Al Smith, Surrogate Foley, and others who had been high in Demo- 
cratic councils at one time or another. Almost uniformly, he came 
back to Washington and told me of the views of these people, to the 
effect that his bill was “going too far,” that it was “bad for him 
politically in a predominantly business State,” that he was “losing 
his sense of balance.” He received similar advice from some who 
came into his law office in New York. But upon returning to 
Washington, the Senator always resumed with unabated vim his pub- 
lic duties as he saw them. 

I also remember that, when the Senator was running for reelection 
in 1938, and when the campaign to amend the Wagner Act was 
gaining force, the head of one of the most influential newspaper 
chains in the United States visited with him and offered his support 
if the Senator would publicly make even a vague general commit- 
ment to give sympathetic consideration to amendments to the Wagner 
Act. The very next day in a major campaign talk the Senator, while 
declaring again his open-minded attitude to any changes in the law 
which experience might dictate, vigorously attacked the opponents of 
the act and the spate of injurious amendments which were then being 
proposed. 

And again in 1944, when the Senator ran for a fourth term despite 
a health condition which made it difficult and dangerous for him to 
do so, he was warned that he could not carry the State of New York 
unless he toned down his position on a variety of issues. There were 
a number of political prophets who said that Senator Wagner might 
be “pulled through” if Roosevelt’s majority in the state were above 
300 thousand, but that the Senator would lose if the President’s ma- 
jority were lower than this. But standing by the guns of his programs 


38> See The Secret Diary of Harold A. Ickes—The First Thousand Days 1933-1936, 
(1953). This long volume makes no reference to the Wagner Act, and says practically 
nothing of any significance about Senator Wagner. 
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and his convictions, the Senator carried the state in 1944 by a much 
larger margin than the President. 


5. 


Even more indicative of Senator Wagner’s caliber is the fact that 
his advocacy of this legislation so close to his mind and heart in- 
volved sharp and affirmative criticism of the Administration in which 
he believed so strongly and which was doing so many things in line 
with his own convictions. 

When first introducing the Wagner Bill on March 1, 1934, its 
champion insisted on the Senate floor that the New Deal program 
had: 


made relatively slow progress in effecting that fair distribution of 
purchasing power upon which permanent prosperity must rest .... 
This situation cannot be remedied by new codes or by general ex- 
hortations. It can be remedied only when there is coapenies be- 
tween employers and employees, on the basis of equa bargaining 
power.‘ 


And on May 15 of the following year, in a full-length address 
opening consideration of the revised 1935 bill on the Senate floor: 


Unemployment is as great as it was a year ago... . The real 
income of the individual worker employed full time is less than in 
March 1933 .... 

In December 1934, pay rolls registered only 60 percent of the 
1926 level, while dividend and interest payments were fixed at 150 
percent of that level. Total wages have risen only 28 percent in 
the past 2 years, while 840 large companies have increased their 
profits from $471,000,000 in 1933 to $673,000,000 in 1934, a gain 
of 42 percent.... 

If the more recent quickening of business activity is not supported 
by rises in wages, either we shall have to sustain the market in- 
definitely by huge and continuous public spending or we shall meet 
the certainty of another collapse. With the evil and remedy in such 
clear relief, Congress cannot hesitate to atone the error of allowing 
Section 7(a) to languish.5 


Almost two years later, on March 31, 1937, in a Senate address 
lamenting the inability of the Wagner Act to make itself felt because 


478 Cong. Rec. 3444 (1934). 
579 Cong. Rec. 7568 (1935). 
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the Supreme Court had not yet declared it constitutional, the Senator 
brought up to date his recurrent warnings: 


Once again, as in the hectic period between 1922 and 1929, profits 
are running far ahead of production . . . . Comparing 1935 with 
1936, as I have said, industrial production rose 17 percent and these 
profits soared 51 percent. In short, production is lagging behind 
profits because consumer income is too low and prices too high for 
more goods to be sold. Because there is no ready market for more 
production, there is no adequate stimulus to the reinvestment of 
profits in industry. Excess rofits thus become frozen surpluses. 
And that is the sure road to depression.® 


6. 


To be sure, Senator Wagner’s efforts to obtain enactment of his 
bill had powerful allies. The labor organizations brought strong and 
effective support to bear, considering that their membership was only 
about 3 million at the time. However, some of the older types of 
craft unions, fearful of the effect of some of the provisions of the bill 
upon the structure of their organizations, did not lend it their support 


and may even have worked against it. At one critical stage in the 
battle on the House side, Chairman William J. Connery, Jr. of the 
House Labor Committee came to my office to report that the head 
of one powerful union had given him the jitters about the bill. I 
succeeded in allaying his concern. 

Chairman Connery’s waverings from time to time may also have 
been due in part to his high responsiveness to the Secretary of Labor. 
In fact, Miss Perkins did induce him to have the bill reported out of 
his committee in 1935 with an amendment placing the proposed Labor 
Board in the Department of Labor. To this Senator Wagner was 
adamantly opposed for what seemed to him very good reasons. And 
in support of the Senator’s views, I personally prepared a minority 
report from the House Labor Committee opposing this amendment, 
and also persuaded so influential a member of the House as Congress- 
man Robert Ramspeck to speak on the floor against it. And the 
amendment was defeated. In commenting orally upon this minority 
report, Felix Frankfurter, then a professor at the Harvard Law School, 
said that its arguments were absolutely unanswerable from the view- 
point of desirable administrative practice in the case of a new agency 


681 Cong. Rec. 2944-45 (1937). 
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having the quasi-judicial functions vested in the Labor Board. In 
any event, the relationships between the Department of Labor and 
the Boards which preceded the Wagner Act made it abundantly clear 
that the new statute would not have been used so promptly and un- 
equivocally to vindicate the rights incorporated therein if the new 
Board had been subject to control by the Secretary and under the 
watchful eye of her principal staff advisers. 

In addition to the general labor support which was undoubtedly a 
decisive factor, other factors operating in favor of the passage of the 
Wagner Act were the generally enterprising climate of the times; the 
vacuum created by the blindly destructive character of court decisions 
at various levels in 1935 (the Supreme Court invalidated NRA on 
May 27); the ultimate decision by the President that it was strategic- 
ally advantageous to fight these decisions by forward action on all 
fronts; and the unwillingness of a majority of the Congress to cast 
a vote against labor at the time when the Wagner Act was forced to 
a vote by the tenacity of its sponsor. Undoubtedly, there were many 
members of the Congress who believed in the act in principle, and 
some who were strongly for it, including especially Senator Robert 
M. LaFollette, Jr. 

But there were no Senators nor members of the House, other than 
Wagner, who devoted large amounts of time and effort to the educa- 
tional campaign for the bill’s passage nor who joined vigorously in 
Senator Wagner’s efforts to rally the President to its support. The 
Chairman of the Senate Committee on Education and Labor, David 
I. Walsh of Massachusetts, was rather enigmatic and uncertain in 
his attitude and action throughout. In connection with the 1934 bill 
as reported out by his committee, he issued in his name a report (pre- 
pared by the Solicitor of the Department of Labor) which in my 
judgment would have provoked an extremely narrow construction 
of the legislation by the courts. This was one of the reasons why I 
agreed with Senator Wagner’s consent to the withdrawal of the 
Wagner Bill in 1934 and the substitution of Public Resolution 4, ac- 
companied by his promise which was later fulfilled to introduce a 
much stronger bill in 1935. The number of Senators who wanted 
the bill withdrawn in the summer of 1934, so that they would not 
have to vote upon this thorny issue just prior to election time, is 
another indication of how large a part of the battle Senator Wagner 
carried alone. 
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7. 


This lengthy battle on the Senator’s part involved very numerous 
speeches, articles, and radio addresses; work by day and by night and 
during weekends; onerous importuning of the members of the Senate 
and the House by a Senator who liked to be pleasant and accommo- 
dating at all times; and endless disappointments and undeserved re- 
buffs. And these unremitting efforts continued far beyond the time 
of passage of the act in 1935. For Senator Wagner (as will be 
illustrated by later quotations) carried an almost unshared responsi- 
bility, aside from the help of some labor groups and of the National 
Labor Relations Board, in resisting before committees of the Senate 
and the House and on the Senate floor some highly deleterious amend- 
ments proposed in 1939 and 1940. His task here was even more 
difficult because the labor movement was now divided in general, 
and also divided with respect to the various amendments under con- 
sideration. (Whether the Taft-Hartley Act would have been dif- 
ferent in any degree if Senator Wagner had been physically able to 
resist its passage after World War II is of course speculative.) Again 
in these 1939 and 1940 efforts by the Senator, there was not much 
general help from the Administration; and it is not irrelevant to note 
that Chairman J. Warren Madden of the National Labor Relations 
Board was rewarded for his steadfast adherence to the statute during 
its first years by being denied reappointment to the Board when his 
first term expired. 

The qualities of character, intelligence, and courage which entered 
into Senator Wagner’s fight for the Labor Act, and the current sig- 
nificance of this brand of leadership, cannot be comprehended fully 
without a few illustrations based upon his other work. It would be 
impossible here to make even fleeting reference to the whole record 
of Wagner’s twenty active years in the Senate, during which he 
sparked and sponsored a wider and more penetrating range of eco- 
nomic and social legislation than any other three men in the history 
of that great body. But it is of high relevance to the conclusions 
which I set forth later in this article to note that this great leader, 
who was properly regarded as an epitome of the New Deal, was 
constrained to press against the New Deal executive leadership in 
other important instances besides the Wagner Act. 

The Senator opposed strenuously, though unsuccessfully, the 
President’s determination to abandon prevailing wage scales on cer- 
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tain public works projects, a step which under the pressure of certain 
conservative Democratic Senators marked one of the first great 
wedges driven into the momentum of the New Deal. Again unsuc- 
cessfully, the Senator did not support the President’s request for 
almost plenary authority to reorganize the executive branch of the 
Government. He believed that basic decisions as to the administra- 
tive structure could not be separated from those fundamental ques- 
tions of substantive policy and program which should remain subject 
to initial control by the Congress. Senator Wagner’s viewpoint on 
this issue received some subsequent validation, in my opinion, by the 
damage done to some substantive programs under the banner of the 
recommendations of the Hoover Commission many years later. And 
the Senator never supported the President’s proposal to enlarge the 
membership of the Supreme Court as a means of changing the nature 
of its decisions, even though he was sorely unhappy about abandoning 
President Roosevelt on so crucial an issue when confronted by a 
Court which had struck hardest at the very things which Wagner 


valued most. 


During most of the months when the controversy was raging about 


President Roosevelt’s proposal “to pack” the Supreme Court, the 
Wagner Act had not yet been declared constitutional by that tri- 
bunal. And during this time, the Senator suffered acutely from con- 
stant trepidations that this law would be invalidated; certainly there 
were many who thought that it would be, at least in its application 
to some of the cases then pending under it. Such an outcome would 
have been a great blow to the Senator, not only in terms of his pro- 
found convictions regarding the needs of the country, but also in 
terms of his prestige and even his political future. Many men, under 
such circumstances, would have been prone to bring their own po- 
litical weight to bear in favor of the President’s court plan. More- 
over, the Senator did not think that the President’s plan was uncon- 
stitutional, he did not believe a constitutional amendment feasible, 
and his sense of American history led him to see nothing wrong in 
the bringing of Presidential pressure to bear against a Supreme Court 
whose decisions he himself thought to be atrocious and indefensible. 
But there was something simple and direct in the nature of the Sen- 
ator’s approach. The argument that a judge’s liberalism depended 
upon his age, or that the Supreme Court needed more members be- 
cause it was overburdened, seemed to him so strained that he could 
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never bring himself to take the final step of going along with it. At the 
same time, balancing the competing factors, he never came out openly 
in opposition to the court plan. The more I reflect, the more it seems 
to me that Senator Wagner’s course of censuring the President by 
silence in this instance, and more in silence than in anger, was essen- 
tially correct, although it was a departure from the Senator’s cus- 
tomary directness of action. 

There were, however, other instances besides the Wagner Act 
where successful major objectives were attained by the Senator with- 
out Administration support. The most striking example during the 
New Deal era (there were others during the Hoover years) was the 
United States Housing Act of 1937, the first nationwide permanent 
program of low-rent housing and slum clearance. This effort also 
ran the gauntlet of tremendous opposition from various members of 
the Roosevelt Administration, coupled with a behavior pattern by 
the President himself not much different from his performance with 
respect to the Wagner Act. 

And yet, in 1938 the New York Times opposed Senator Wagner 
in his campaign for re-election against the deservedly distinguished 
John Lord O’Brian, on the ground that the Senator was merely a 
“rubber stamp” for the President’s policies. 

And the whole Nation lost when, in still other instances, Senator 
Wagner was unable to devote his powers to the resistance of legisla- 
tive proposals of the Administration which were timid or ill-advised. 
For example, the unemployment insurance provisions of the Social 
Security Act of 1935 created 48 state systems instead of one national 
system. This was largely in response to the insistence of the Secretary 
of Labor, fortified by the reasoning of her legal advisers that this 
approach would make the Social Security Act less vulnerable to 
demolition by the courts. This constitutional argument seemed to me 
untenable at the time, especially in view of the fact that the old age 
insurance features of the same Social Security Act set up a national 
system. In any event, I did not believe that the constitutional uncer- 
tainty justified the horrible mess which I foresaw would result from 
setting up 48 separate systems of unemployment insurance. 

Senator Wagner agreed with me on this issue in 1935, even though 
an unemployment insurance bill which others had drafted and per- 
suaded him to introduce in 1934 followed the state system idea. But 
I could not persuade him of the feasibility of taking on another 
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struggle with the President and his Administration during the very 
months when the fight was raging around the Wagner Act and when 
its fate was so uncertain. Although the Social Security Act of 1935 
was introduced by Senator Wagner, largely because of his leadership 
in the introduction of prior bills relating to unemployment insurance 
and related matters running back to the Hoover days, this 1935 act 
was not prepared in his office nor under his supervision and therefore 
his control over its specific provisions was relatively slight. 

The contrast between the strength of the Wagner Act and the 
manifold weaknesses in the original Social Security Act of 1935 should 
be pondered by future historians of the New Deal, and by all those 
who are prone to overstate the role of a liberal Administration and to 
underestimate the significance of liberal leadership in the Congress as 
it bears upon the quality of important legislation. If the Social Se- 
curity Act had come up for consideration in a different year from the 
Wagner Act, and if Senator Wagner had thus been enabled to con- 
centrate upon the former, it would undoubtedly have been a much 
better law. 


8. 


Senator Wagner’s legislative accomplishments, in connection with 
the Wagner Act and otherwise, cannot be understood fully without 
some description of the limitations which he placed upon himself no 
less than of the positive obligations which he assumed. 

The most significant of these limitations was that the Senator in- 
volved himself much less than most others in similar circumstances in 
the administrative problems of agencies founded under legislation for 
which he was primarily responsible. The National Labor Relations 
Board, during the first few years after the passage of the Wagner Act, 
was characterized by a great deal of internal turmoil. But Senator 
Wagner, despite much pressure, did not allow himself to be drawn 
into these internal controversies to attempt to “help straighten them 
out.” While I am not sure that I always agreed with him on this, he 
always told me that his overall effectiveness in the legislative sphere 
would be greatly weakened if he became entangled in agency mat- 
ters; and even more furidamentally, he had a firm and “traditionalist” 
sense of the division between legislative and executive responsibility. 
His acceptance in 1933 of the chairmanship of the National Labor 
Board, whether wise or unwise, did not conflict with this principle, 
for here he did not assume responsibility without authority. 
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Even more surprisingly, Senator Wagner concerned himself re- 
markably little with making recommendations to the President, or 
bringing pressure to bear upon him, in the selection of original ap- 
pointees to agencies for whose creation he was largely responsible. 
Certainly, the Senator for the asking could have chosen (in actuality) 
from one to three of the three original members of the National Labor 
Relations Board established under the Wagner Act. But he displayed 
no interest in doing so, and the first Chairman (Professor J. Warren 
Madden) was not even known to the Senator at the time of his ap- 
pointment. Incidentally, there was a good deal of “searching around” 
for a Chairman for the new agency, and at one time during this 
process I was authorized to contact William O. Douglas, then a 
famous professor at the Yale Law School, and more or less “offer” 
him the job in an informal way. I reached Professor Douglas on the 
telephone and he told me that, although the post was a most chal- 
lenging one, he was not in a position to consider it. I have often 
wondered whether the early years of the National Labor Relations 
Board would have been different, or whether the subsequent judicial 
career of the great Mr. Justice Douglas would have been forestalled 
(which would have been a huge loss to the Nation), if he had become 
the first Chairman of the new Board. 

When the Wagner Act first became law, I was fired with a youth- 
ful ambition to become General Counsel of the new agency, as the 
very excellent General Counsel of the immediately predecessor Na- 
tional Labor Relations Board, Calvert Magruder, who later became 
a federal judge in the First Circuit, was determined to return to the 
Harvard Law School. Senator Wagner’s “support” of me for this 
post which I did not obtain was very lukewarm. I like to believe 
that he wanted me to remain with him. The reason which he gave 
me was less diplomatic, namely, that he thought that I was too young 
and had not had the requisite court experience to carry the Board 
through its initial constitutional tests. I suspect that another reason 
was that he did not want to appear to be as close to the internal 
administration of the new agency as many people would incorrectly 
think him to be if I had gone over there as General Counsel. In any 
event, he did me a great favor, for my failure to achieve this youthful 
ambition was one of the luckiest things that ever happened to me. In 
this connection, I was puzzled at the time by the great opposition 
which some of the lawyers in the new agency who had carried over 
from its predecessor (and Board member carry-over Edwin S. Smith) 
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expressed to my coming over there. A few years later, the reasons 
for this resistance became abundantly clear to me, but this is a story 
which I shall reserve for some other occasion. 

Senator Wagner’s careful circumscription of his activities took 
many other forms. His life in Washington, although he was much 
sought after, was a lonely one. There were many reasons for this. 
But one which he mentioned to me frequently was that, when he went 
to social gatherings, he was often talked to by people whose views 
were much more conservative than his own, and he said that he feared 
that he might ultimately be swerved from his purposes if he got into 
this kind of environment too frequently. He knew what flattery 
and glitter could do to almost anybody. He also at one time refused 
an invitation to become a partner in John W. Davis’ law firm in New 
York, and he told me more than once that he did not see how he 
could be a partner in that kind of firm and at the same time be the 
kind of Senator he was determined to be. The Senator did have a 
law firm of his own in New York, but it did not handle any matters 
involving decisions by agencies of the Federal Government while he 
was in the Senate. 

The Senator’s self-imposed isolation and his lack of showmanship 
tended to prevent him from becoming a much touted idol of the 
liberals to the extent that some of his contemporaries were. Unfor- 
tunately, flair is sometimes appreciated more than substance. And the 
Senator’s lack of a particular kind of “brilliance” led to his under- 
estimation by some very worthy people. I remember once, when the 
great and saintly Mr. Justice Cardozo was having dinner with a group 
of young men with whom I lived in the early New Deal days, he 
referred rather slightingly to an appearance which Senator Wagner 
had made in a labor case before the Court of Appeals in Albany 
during the time when Cardozo was Chief Judge there. The import of 
Mr. Justice Cardozo’s story was that the Senator, in the course of 
his oral argument, had been unable to remember an important cita- 
tion. Even though at that time I did not have the restraint which I 
have since acquired at some cost, I suppressed my impulse to say 
to the Justice that the Senator had probably been of more usefulness 
to the American people than the John W. Davises and the George 
Wharton Peppers and some of the other ornaments of the bar who 
never forgot a citation. I do not recount this incident merely as an 
anecdote; it has always seemed to me to have a much deeper signif- 
icance. 
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9. 


To broaden further the base for considering why the early history 
of the Wagner Acct is so relevant to our gigantic problem of today 
and tomorrow, it is essential to set forth, in the Senator’s own words, 
why he felt so deeply about the purposes of his act. 

I have never been impressed by those who attach much weight to 
the fact that a man high in public life may obtain help from others 
in the preparation of his statements. Even Lincoln did that sometimes, 
and times were different then. The important thing is what the man 
high in public life is willing to say, and why he says it. From the 
moment that I went to work for Senator Wagner, I found that no 
one could persuade him to say anything not true to his own beliefs 
and instincts. Indeed, when I first started preparing materials for his 
consideration, I occasionally did what those inexperienced in “po- 
litical” matters are tempted to do when they first go to work for a 
politician—I tried to be helpful by bringing forward some “practical 
political” arguments which seemed suited to my new environment. 
But I was never able to sell to the Senator a “political” argument 
which he did not deem dignified, sound, and fair—and I think that 
this judgment of him was shared by all those who observed his public 
life. And even when he came years later to trust my judgment con- 
siderably, he never discussed with me what was “politically” strategic, 
but only what was in its essence right. I never have known so “non- 
political” a politician. 

Further, while the Senator was not a man of unusual literary talents, 
he worked very carefully over his statements, and I learned more 
from him about clarity of expression than I had learned from all my 
teachers in school. Any person who might doubt that what the 
Senator said about the Wagner Act represented himself needs only 
to read the extensive congressional hearings during which he ques- 
tioned extemporaneously the skillful and sophisticated opponents of 
the Wagner Bill. 

First of all, the Senator regarded his proposal as designed, in words 
which he used repeatedly in conversation and extemporaneous debate, 
“to make the worker a free man.” In his most extensive exposition of 
his bill, on the floor of the Senate on May 15, 1935, he said: 


Mr. President, the national labor relations bill does not break 
with our traditions. It is the next step in the logical unfolding of 
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man’s eternal quest for freedom. For 25 centuries of recorded time 
before the machine age we sought relief from nature’s cruel and 
relentless tyranny. Only 150 years ago did this country cast off the 
shackles of political despotism. And today, with economic problems 
occupying the center of the stage, we strive to liberate the common 
man from destitution, from insecurity, and from human exploitation. 

In this modern aspect of a time-worn problem the isolated worker 
is a plaything of fate. Caught in the labyrinth of modern industrial- 
ism and dwarfed by the size of corporate enterprise, he can attain 
freedom and dignity wm § by cooperation with others of his group. 
This truism has been paid at least the lip service of universal opinion. 
It is on the page of every treatise and in the platform of every po- 
litical party.” 


Two years later, the Senator related this thesis to the worldwide 
situation. In an article appearing in the New York Times on May 9, 
1937, he wrote: 


The struggle for a voice in industry through the process of 
collective bargaining is at the heart of the struggle for the preserva- 
tion of political as well as economic democracy in America. Let 
men become the servile pawns of their masters in the factories of 
the land and there will be destroyed the bone and sinew of resistance 
to political dictatorship. 

Fascism begins in industry, not in government. The seeds of com- 
munism are sown in ind , not in government. But let men know 
the dignity of freedom and self-expression in their daily lives, and 


they will never bow to tyranny in any quarter of their national 
life.§ 


The second reason for the Wagner Act advanced by its sponsor 
related to the encouragement of industrial peace. This did not mean 
that the Senator believed in peace at any price, or that there could be 
peace if the price was too high. Thus, in a New York Times article 
on March 11, 1934: 


A tranquil relationship between employer and employee, while 
eminently desirable, is not a sole desideratum. It all depends upon 
the basis of tranquillity. The slave system of the old South was as 
tranquil as a Summer’s day, but that is no reason for perpetuating 
in modern industry any of the aspects of a master-servant relation- 
ship. 


779 Cong. Rec. 7565 (1935). 
8 The Ideal Industrial State—As Wagner Sees It, New York Times Magazine, 
May 9, 1937, p. 23. 
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As a matter of fact, the company union cannot sustain even the 
claim that it tends to insure industrial peace. Men versed in the 
tenets of freedom become restive when not allowed to be free.® 


Just one week later, in a radio debate (copy in my files) with Mr. 
James A. Emery, Counsel for the National Association of Manu- 
facturers and the most vocal opponent of the bill, the Senator in- 
sisted: 


Certainly the restatement and preservation of these fundamental 
rights is the only basis for frank and friendly relations in industry. 
Peace rests upon freedom, not restraint; upon equality, not sub- 
servience; upon cooperation, not domination. Increasing unrest is 
inevitable if the hopes inspired by the Recovery Act are frustrated. 


Perhaps the Senator’s most telling development of this phase of his 
argument was contained in another New York Times article on July 
25, 1937: 


The outlawry of the right to strike is a natural concomitant of 
authoritarian governments. It occurs only when a government is 
willing to assume definitive nsibility for prescribing every 
element in the industrial relationship—the length of the day, the size 
of the wage, the terms and conditions of work. Communist and 
Fascist States make this foredoomed attempt; democratic States do 
not. 

But while democracy must preserve the right to strike, there is 
much a democratic government can do to reduce the frequency of 
strikes by narrowing their causes . . . . Only the government can 
extirpate the well-known underlying cause of a peculiar type of 
industrial conflict—predominant only in America—which by the very 
rancorous nature of its inception inevitably becomes a violent 
menace to the community and an irritant to the nation. 

This underlying cause is the denial of primary industrial liberties. 
And, because at its core is the bitterness which is engendered in 
every conflict between the beneficiaries and sufferers of any in- 
justice, it is not surprising that reason is frequently relegated to the 
rear; for neither those goaded into fighting for, nor those determined 
to fight against, elementary social rights are amenable to ordinary 
restraints. . . . 

Every industrialist whose judgment is not betrayed by a nos- 
talgia for a day that is irretrievable knows that anti-unionism as 
a policy is as dead today as slavery was in 1861. The sooner the 


q mony Unions: A Vast Industrial Issue, New York Times, March 11, 1934, 
, p. 1. 
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few irreconcilables give way to their more enlightened brethren 
the sooner we shall see an end to civil strife upon the irrepressible 
issue of economic emancipation.'® 


10. 


But Senator Wagner’s central argument for his bill was always on 
general economic and social grounds. He never valued the measure 
primarily as a mere weapon for negating industrial strife, but rather 
as an affirmative vehicle for the economic and related social progress 
to which his life-long efforts were devoted. 

It was for this reason that the Senator insisted that the declaration 
of policy of the bill, which rested its claim to constitutionality upon 
the power of the Congress to regulate interstate commerce, should 
stress not only the damaging effects of work stoppages upon such 
commerce, but also the damaging effects of inequality of bargaining 
power and consequent deficiencies in consumer purchasing power 
upon the volume of economic activity moving through the streams 
of commerce. 

Some of the technicians, especially in the Labor Department, who 
could think along the traditional and well marked out paths of 
avoiding the evil of work stoppages, and never along the newer and 
relatively uncharted paths of promoting the general economic health, 
objected strenuously to this part of the declaration of policy on the 
ground that it would weaken the bill from the viewpoint of its testing 
in the courts. They also felt that the broader approach was mere 
“gobbledygook.” But Senator Wagner’s broader and more dynamic 
viewpoint prevailed, and it appears that this actually turned out to 
be of significant value when the constitutional tests came. 

The Senator’s treatment of these economic aspects of his proposal 
was so extensive that it would not be practical to cover it fully here. 
And some of the previous quotations in this article are indicative. 
But a few more examples are in order. In a radio address on June 13, 
1933, when the National Industrial Recovery Bill was under con- 
sideration in the Senate, Senator Wagner traced the economic history 
of the decade prior to 1933 as follows: 


As profits rose faster than wages, the excess earnings were in- 
vested in more factories, turning out an ever-increasing volume of 


10 Wagner Challenges Critics of His Act, New York Times Magazine, July 25, 
1937, pp. 1, 20. 
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goods. The mass of consumers did not receive enough in wages to 
take these goods off the market, and we found ourselves suffering 
from what some people call ‘over production’. Depression became 
unavoidable. 

Under the new law, every code of fair competition must recog- 
nize the right of labor to bargain collectively. Every code must 
include provision as to minimum wages, maximum hours, and other 
working conditions, all of which must be approved by the President. 
In this way the production and consumption of goods will be co- 
ordinated.™ 


Senator Wagner always insisted that the Recovery Act accom- 
plished a great amount of good on net balance. He attributed the 
defects which arose under it to faulty administration. He felt that the 
control spots in the National Recovery Administration were occupied 
predominantly by industrialists, and that the need for adequate labor 
and consumer representation in the decision making process was never 
adequately recognized. So it was entirely consistent with his declining 
faith in the efficacy of the National Recovery Administration as actu- 
ally administered that the Senator continued to maintain his general 
economic position. In his already referred to definitive exposition on 
the Senate floor on May 15, 1935, the Senator reviewed in full per- 
spective the economic events leading up to the Great Depression: 


Technological changes doubled the productive capacity of the 
average worker between 1919 and 1933. In manufacturing alone, 
they increased his hourly product by 71 percent. They opened up 
new vistas of comfort and security to the average man. But despite 
reassuring discourse about profit sharing and employee participation 
in industry, the increasing size of business brought concentration of 
wealth in geometric ratio. By 1929, 200 huge corporations owned 
one-half of our total corporate wealth. Two years later, 100 gen- 
eral industrial corporations out of a total of 300,000 controlled one- 
third of the general industrial wealth of the Nation. As a natural 
corollary, the wage earners’ share in the product created by manu- 
facturing has declined steadily for nearly a century. Standing at 51 
percent in 1849, it fell to 42 percent in 1919 and to 36 percent in 
1933. The isolation of the individual worker has been reflected 
glaringly in the distribution of the Nation’s goods... . 

If we had succeeded in providing minimum requirements of 
health and decency for every deserving person in the United States, 
we might have said that the maldistribution of income was a fair 
price to pay for our industrial efficiency. But we know that we 
suffered from the prevalence of poverty in a land of plenty. In 


11 From copy of speech in my files. 
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1929, 6,000,000 families, or more than 21 percent of our total popu- 
lation, had incomes of less than $1,000 per year. About 12,000,000 
families, or more than 42 percent of the total, earned less than $1,500 
yearly. Sixteen million femilies, or 60 percent of the people, had 
annual incomes below the $2,000 per year necessary for the basic 
requirements of health and decency. And nearly 20,000,000 families, 
constituting 71 percent of all America, received less than $2,500 a 
year. At the same time, in the highest income bracket, one-tenth of 
1 percent of the families in the United States were earning as much 
as the 42 percent at the bottom. . .” 

While 60 percent of the families in America contributed onl 
1.6 percent to the total savings of the country, 2.3 percent of 
families contributed 66-2/3 percent to all savings, and 60,000 families 
at the top of the economic ladder saved almost as much as 25,000,000 
families on the lower rungs. Corporate surpluses rose from $8,500,- 
000,000 in 1923 to $16,000,000,000 in 1929. These accumulations of 
the few sought outlet through investment in plant facilities. Con- 
trasted with the 10 percent rise in wages between 1922 and 1929, 
the production of machinery increased 91 percent and of capital 
equipment 70 percent. Production mounted beyond any possibili- 
ties of market absorption. 

For a short while we staved off inevitable disaster by the pi 
dream of installment selling and by lending we money with 
which to buy our own products. But when the domestic market 
finally closed to further investment, and foreign trade collapsed 
because our own people had no money with which to buy European 
goods, the crash came."* 


The Senator then continued in the same address, as quoted earlier 
in this article, to point out that similar tendencies toward imbalance 
were occurring again in 1935. And on many occasions he repeated 
these warnings in 1936 and 1937 prior to the “depression within a 
depression” which set in during the latter year. 


11. 


But Senator Wagner’s vision of the role of the American labor 
movement in contributing toward economic progress and social jus- 
tice was not limited to the idea that collective bargaining, based upon 
equality of bargaining power, would operate merely as a system of 


economic checks and balances. His was no simple doctrine of “coun- 


12 In terms of the current price level, these figures would be much higher. Allowi 
also for higher subjective standards, about $5,000 per year is now set as an “adeq 


minimum income. 
18 79 Cong. Rec. 7567 (1935). 
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tervailing power.” He envisaged the collective bargaining process 
as a cooperative venture guided by intelligence, rather than a mere 
test of relative strength. And even beyond this, he foresaw that this 
process within our enterprise system could become an integral part 
of an every larger cooperative process guided by intelligence which 
would animate the whole economy, including the governmental 
sector. 

This comprehensive approach was set forth rather fully in a 1945 
article by the Senator, included in a volume commemorating the 
tenth anniversary of the Wagner Act: 


America faces a future of infinite possibility. The war has taught 
us that there are almost no limits but the sky to our productive 
capacity. Fantastic scientific developments near the end of the war 
hint that what is past is no more than prelude in the story of man’s 
conquest over his physical environment. It is time to ponder what 
all this means. It means that our ability to eliminate poverty is no 
longer the prophet’s dream; it is a reality. Our responsibility to 
achieve a decent standard of living for every American family is 
no longer an exaggerated political promise. It has become an obliga- 
tion which we cannot escape because we have the means to meet it 
—and the people know we have the means to meet it. 

Currently, there is before the Congress and the country a pro- 
posal to enact full employment legislation. This legislation would 
put all the power of the Government—which means the power of 
the people—in back of the proposition that every person able to 
work and desirous of working shall have the right to useful, remun- 
erative, full-time employment. The actualization of this right will 
carry with it more than jobs in a limited sense. It will bring, also, 
all the good things that jobs pet markets for the 
products of agriculture and industry; stable legitimate profits for 
those who invest; more leisure to contemplate the finer things of 
life; and more resources available for devotion to better education, 
better housing, better health and better social security .. . . 

Men and women alive to the world in which they live no longer 
disagree that humanity’s concern about these goals is now on the 
center of the stage. They differ only about whether these goals are 
readily attainable and about the means of attaining them. And these 
differences can be rather clearly defined. Far over to the left, there 
are those who say that the American system of democracy and free 
enterprise cannot possibly be made to work, that this system means 
recurrent wars and wo amie and that only the substitution of a 
totalitarian system with less liberty and more centralized force can 
achieve these goals. On the extreme right are those who say that 
it is foolish to talk about full employment because it cannot be at- 
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tained, or that it is dangerous to talk about full employment because 
a serious effort to attain it would mean the scrapping of our system 
and the substitution of another. Unwittingly, those on the extreme 
right are joining hands with those on the extreme left, or at least 
furnishing them with ammunition. For nothing could be a more 
dangerous attack upon the American system than to say that masses 
of people who want and need work must be idle, or to say that full 
employment and security lead to serfdom, or to say that freedom 
depends upon insecurity or unemployment. 

Between these two extremes, there are those who like myself 
believe that full employment and all the good things that go with it 
are attainable under the American system—who feel that our system, 
which has produced the greatest wartime machinery on earth, can 
likewise produce the greatest peacetime machinery on earth, to con- 
quer our economic and social evils as completely and finally as we 
have conquered Fascism. This belief in the future of democracy is 
not founded upon the idea that democracy can last by standing still. 
Democracy must grow and adjust itself to the ever-increasing com- 
plexities of modern industrial life. We can avoid devastating de- 
pressions only by organized human effort, and organized human 
cooperation, on a scale as vast as the problems with which we have 
to Teal. 

Because the Government represents the whole people and is 
subject to their ultimate control, in addition to having the broadest 
perspective, a substantial measure of this organizing effort and guid- 
ance in economic affairs must be provided by the Government. But 
the only escape from having the Goverment assume an ever-in- 
creasing portion of the task, until eventually it would come to 
assume the whole task, is to develop outside of the Government a 
concerted effort which will provide full cooperation and intelligent 
action on a large enough scale to be significant. In short, the more 
effectively industry, agriculture and labor can work together, and 
the more adequately they are organized to cope understandingly 
with the economic conditions which they face, the more realistic it 
becomes to expect that they rather than the Government will con- 
tinue to occupy the largest areas in economic affairs. 

A free and self-disciplined labor movement—and we must re- 
member that freedom is the first requisite to this self-discipline—is 
essential to this democratic purpose of maintaining our system of 
free enterprise. The National Labor Relations Act, when properly 
understood, is clearly within this purpose and this tradition." 


In Arthur Schlesinger’s brilliant and thus far unequalled “The Age 
of Roosevelt,” he develops in the third volume* the challenging thesis 


14 The Wagner Act After Ten Years 1-4 (Silverberg ed. 1945). 
15 See especially 3 The Age of Roosevelt (The Politics of Upheaval) pt. II (1960). 
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that a “First New Deal” was succeeded around 1935 by a “Second 
New Deal.” In distinguishing between the two, Schlesinger takes the 
position that the outstanding thinkers and doers in the “First New 
Deal” stood for a substantially integrated overall approach to our 
economic problems which might be assimilated to the idea of plan- 
ning under freedom, while those outstanding in the “Second New 
Deal” moved toward the idea of a more “competitive” economy in 
which public policy would seek to promote equality of power among 
the main functioning economic groups in accord with the idea of 
“countervailing power.” Under this second concept, according to 
Schlesinger, public policy was more pointed toward “compensatory” 
action than toward the broader types of management or integration 
effort which he ascribes to the protagonists of the “First New Deal.” 

Whether or not this dichotomy between a “First” and “Second” 
New Deal is entirely valid by way of description, and whether or not 
a sharp dividing line can be drawn between public policy regarded as 
“compensatory” and public policy stemming from a more embracing 
concept of integrated planning under freedom, it is clear that Senator 
Wagner should be placed in Schlesinger’s first category insofar as it 
can actually be distinguished from the second. 

Indeed, the overall perspective in which Senator Wagner viewed 
all aspects of economic policy, both private and public, was illustrated 
by an article of his entitled “Planning in Place of Restraint,” written 
in August, 1933. Here the Senator said: 


Specialization and serialization of technical gga have as- 
similated our industrial organization to a single great orchestra 
which must function in perfect accord if it is to be tuneful at all. 
Disturbances in any quarter bring spontaneous reactions in distant 
places. Unbridled competition has led us to ruin. Every thoughtful 
business man is seeking a rationalizing principle to create a polyph- 
ony where now there are only crashing discords. In modern 
society, the welfare of the individual is embedded in the destiny 
of the group. No one can stand alone, and in the new harmony 
which is requisite, legislation must swing the baton. The need for 
order marks the reign of law. ... 

It may seem paradoxical that the gospel of freedom for business 
enterprise nurtured a legal system which indulged solely in restraints 
and prohibition. But this was inevitably the case. You could not 
define the terms of free competition. You could not regulate laissez- 
faire. You could not schematize planlessness . . . . 

In many other respects, what I may call the restraint theory of 
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law led to serious difficulties. A restraint is focused upon the past 
and is the final reaction to an abuse long standing and crystallized, 
or it is the final codification of an ancient philosophy. As a result, 
in the field of economic legislation, where the factual background 
shifts with the gem | of Elizabethan scenes, these restraints come 
frequently at the end rather than the beginning of the epoch in 
which they might have a proper setting. They relate to an era which 
is in eclipse instead of interpreting the present and squaring off to 
the future. ... 

It is a far step in guste from the restraint laws of old to the 
measures of today. We have entered upon a new era in government. 
We no longer confine it to policeman functions; we enlarge it to 
embrace all the needs which it must satisfy. These departures into 
the field of guidance and regulations rather than mere prohibition 
involve a complete shift of emphases. Legislation, instead of being 
the final state in a political process, becomes the first stage in a con- 
trolled am ye ms Instead of being a definitive statement of what 
must not be done, it becomes a broad authorization for what should 
be done.... 

The success of the administrators will depend upon the extent 
to which they can transcend merely prohibitory functions and as- 
sume the leadership in economic planning. An illustration of what 
I mean will be found in the wage problem. The Recovery Act 
provides for the establishment of minimum wages .. . . It will be 
one thing to ban wage-rates falling below the level of decency. It 
will be an immeasurably different task to coordinate the returns to 
labor and capital in such a way as to insure the uninterrupted utiliza- 
tion of full plant capacities. And it will require the fire of imagina- 
tion and the touch of political genius to relegate even the difficult 
problem of eliminating the business cycle to a position subordinate 
to the establishment of actual justice for the man who toils. 

The same is true of the codes of fair competition for industry. 
The outlawing of the price-cutter and the faker is a mere bagatelle 
compared to the task of laying the foundations for directing the 
course of industrial activity along the lines of public welfare. Re- 
moving the obstructions is no more than preparation for building 
the broad new highway. In the latter undertaking lie our hopes for 
the future. ... 

This embarkation upon economic reconstruction requires the 
earnest, intelligent cooperation of industrialists, workers and the 
the country at large. Even a police regulation cannot be successful 
without popular support. In the new acts, regulation plays a minor 
part. It > age the element of control to a great national experi- 
ment. If the majority of the American people understand this ex- 
periment and come forward in eager participation, it cannot fail to 
lead us to a better way of living.’® 


16 Planning In Place of Restraint, Survey Graphic, Vol. XXII No. 8, August 1933, 
pp. 395-96, 438. 





THE WAGNER ACT 


12. 


So much for the history. What, then, can this history teach us for 
today and tomorrow? 

First of all it makes clear that, even with a popular, progressive, 
and dominating President, gifted bountifully with the ability to make 
the program of his Administration the program of the country, there 
is a crying need for other leaders who can break through the molds 
of prevailing opinions and stake out new frontiers of accomplishment. 
And this capacity in any such other leader is of double value when 
combined with other qualities which enable him to be not merely a 
lone-wolf reformer, too far ahead of his times to be immediately suc- 
cessful, but rather to be one who quickens the pace of his times in 
response to his own objectives. And in a New Deal studded with so 
many individualistic stars, Senator Wagner was the one who most 
significantly marched ahead of the center of gravity of the New Deal 
on some vital issues, and who nonetheless contributed more to the 
New Deal than anyone else save President Roosevelt himself. 

Some great histories have already been written about the New 
Deal, including in addition to the work of Schlesinger that of James 
MacGregor Burns and Rexford G. Tugwell, among others. But all 
of these splendid projects seem to me to suffer from a common 
deficiency: Enthralled by the magnetism of Roosevelt’s personality 
and his magnificent leadership, and fascinated by the deeds (and 
antics) of some of the second-raters in big jobs in his Administration, 
these authors have written histories which tend to tell us of the Ad- 
ministration of the New Deal rather than of the whole New Deal. 
Even the wholly extraordinary Schlesinger work seems to me to 
underplay the congressional side in describing how the New Deal 
got to be what it was. Of course, the picture of the interaction of 
President and Congress is there in large measure. Nonetheless, the 
work as a whole seems to me to impart the general impression that 
the congressional liberals or “radicals” were, in the main, an indecisive 
or ineffectual lot.’7 Tugwell’s book seems to me to leave the reader 


11 See especially Chapter 9 of The Politics of sg note 15 supra. To be sure, 
in Schlesinger, The Coming of the New Deal (1959), the author in hater 6 — 
“The Birth of NRA” refers to Senator Wagner considerably ty pe, 00-01). 
And in er 24 entitled “Development of a National Labor Schlesinger 
says (p. ): “Wagner was almost alone among liberal alan 4 in i 


high value on trade unions; and it was Wagner who was almost single-handedly 
forcing a reluctant administration into a national labor ” On the other one | 
in Chapter 18 entitled “The Birth of Social Security” p. 297 et seq.), it seems to 
me that Schlesinger understates Wagner’s role in the divclesmaad of social security 
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with an unduly discouraging view of the potentialities for good of 
the congressional process, even though he does in some respects com- 
pare the President with some members of the Congress in ways 
highly favorable to the latter."* And I feel the same lack in the 
Burns’ volume, although his balanced judgment shines on every page.” 

Viewing these three works and others in their entirety, I feel that 
they tell us too much about the petty and selfish and in the long-run 
insignificant behavior of some, and too much even about the worthy 
behavior of some others without whose presence the New Deal by 
and large would have been no different, in contrast with how little 
treatment they accord to the impact upon the New Deal of the poor 
immigrant boy from Hessen, Nassau who became the senior Senator 
from the Empire State. There were many good men and true, useful 
if not indispensable, in the executive branch from 1933 forward. But, 
aside from FDR, no one of them did, and perhaps in the nature of 
things no one of them could, equal the services of this Senator to the 
land to which he came and to the people who became his own. 


These comments are not governed by my personal attachment to 
the memory of Senator Wagner. They stem rather from my feelings 
about the needs of today. I hope that some history of the New Deal 
yet to be written will add balance to the picture of the period and 


legislation, merely indicating that he introduced the Wagner-Lewis Bill in 1934 as 
drawn up by Thomas H. Eliot and Paul Rausenbush (p. 303), but not recounting 
the Senator’s legislative proposals going back to the Hoover days and including bills 
relating to employment stabilization, the study of unemployment insurance, etc. More 
generally, in Chapter 11 entitled “The First New Deal” (p. 179 et seq.), Schlesinger 
does not mention Senator Wagner or other members of the Congress in discussing the 
attitudes of those whom he classifies as the “First New Dealers,” but instead con- 
centrates on Moley, Tugwell, Berle, and others in the executive branch. And in 
Chapter 21 of The Politics of Upheaval entitled “The Ideology of the Second New 
Deal,” Schlesinger says (pp. 386-87) that “The key figures of the first New Deal 
were Moley, Tugwell, Berle, Richberg, Johnson. . . . The characteristic figures of the 
second New Deal were Frankfurter, Corcoran, Cohen, Landis, Eccles, in time William 
O. Douglas, Leon Henderson, and Lauchlin Currie.” 

18 See Tugwell, The Democratic Roosevelt (1957). This book seems to me to say 
remarkably little about the Wagner Bill or Senator Wagner. To illustrate the under- 
emphasis which this book placed upon the independent congressional factor, it says 
(p. 284) that, in connection with the National Industrial Recovery Bill, Senator 
Wagner “appeared for the Administration in the hearings of the Senate Finance Com- 
mittee.” Senator Wagner never appeared “for” the Administration at any congres- 
sional hearing on any bill ; and in this instance, as in others, his testimony was prepared 
in his own office and was not cleared with anybody in the Administration prior to its 
presentation. 

19 See Burns, Roosevelt: The Lion and the Fox (1956). Burns does recognize (pp. 
218-20, the political and economic significance of the Wagner Act, that Wagner fought 
for it almost singlehandedly, and that the President’s apathy toward it was followed 
by support for political reasons after it passed the Senate. Indeed, Burns says (p. 
244) that the act was “forced on the President.” In general, however, I feel that the 
Burns book as a whole also underplays the congressional role. 
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thus point a lesson which is so relevant now. The Nation is now 
yearning for a strong President—and heaven knows it needs one. But 
a strong President surrounded too plentifully by conformists, leg men, 
and “sycophants,” or even by bold and able self-seekers, cannot rise 
fully to the challenge of these times. Under our system of govern- 
ment, and wisely so, strength and courage and public spirit in the 
Congress and elsewhere are needed no less than in the vicinity of 
the White House. 


13. 


In addition to accenting the current need for leadership not only 
in the White House but also in the Congress and elsewhere, the his- 
toric events thus far reviewed bear directly upon the problem of the 
new admixtures of responsible free enterprise and responsible free 
government which our domestic and world-wide tasks now require. 

At least since the launching of the first Sputnik three years ago, 
there has been a veritable avalanche of wordy demand for “a great 
purpose in our national life.” The danger now is that we will tire of 
this theme, thus far stated only in vague generalities, before we reflect 
upon and forge the institutional changes required to implement it. 
Indeed, we have in recent years countenanced a persistent denigration 
of that role of the Federal Government in our overall economic affairs 
which is the sine qua non of a throbbing national purpose. In the face 
of the monolithic challenge of the totalitarians, we hear in some high 
places that the acid test of a national Administration is the degree of 
its alacrity to shift to 50 States and to 180 million individual citizens 
in their economic pursuits and private lives these great responsibilities 
which only the national power can identify and help to execute. 

The economic and political philosophy of Senator Wagner, as al- 
ready set forth, states this problem of today far better than most of 
the recent orations about a great national purpose. And the Employ- 
ment Act of 1946, of which he was among the sponsors, offers a ready 
mechanism today for establishing integrated national goals, and for 
calling forth toward their attainment the coordinated efforts of the 
American people, their free enterprise system, and their free govern- 
ment. This act is not intended merely to promote “full employment” 
in a narrow sense. It is designed to bring into related focus all of the 
needs and potentials of the Nation and the people on the economic 
front. It envisages not only full employment, but also full production 
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and full purchasing power. And properly defined, these goals include 
priorities as well as aggregates. Full production means enough schools 
and defense, not just enough automobiles and trinkets. Full purchas- 
ing power includes a distribution consonant with the progressive 
eradication of poverty and with social justice. The innocuous desue- 
tude into which this act has lapsed in recent years is a signal mark of 
our creeping departure from the entire concept of a national pur- 
20 


In this context, as Senator Wagner foresaw so well, we need to 
grow from the concept of “the countervailing power” to the concept 
of the cooperative power of a more unified effort, geared better to 
our great national purposes. And to do this, much ingenuity is called 
for to bring the organized powers in our enterprise system—industry 
and labor and others—into a relationship of participation and concert 
with the efforts of the government.”* 

In order to do this, and in order that the Employment Act of 1946 
may be vitalized, we must as a people disabuse ourselves of the attitude 
toward the labor movement which has become all too prevalent even 
among those who call themselves “liberals.” This attitude is evident 
in the current notion that “labor has now become too strong,” that 
the union movement “needs to be checked,” that “the pendulum has 
swung over to the opposite extreme since the time when the Wagner 
Act was framed.” 

We would be far better advised to examine factually the course of 
the United States since the Wagner Act became effective. Our 
achievements during World War II would have been impossible 
without the asset of what Senator Wagner called a “disciplined and 
responsible” labor movement. Our success since then in ironing out 
the more virulent manifestations of the business cycle, while not suf- 
ficient, would have been impossible without the narrowing of the 
traditionally recurrent gaps between our power to produce and our 
ability to consume. Toward this narrowing, effective collective bar- 
gaining has contributed in enormously larger magnitudes than even 


20 For a fuller discussion of how a “National Prosperity Budget” could implement 
an purposes of the Employment Act, see my article, Public Weal - - And Private, 

Too, New York Times Magazine, August 21, 1960, p. 22. 

21 More specifically, I mean such proposals as pT alae councils including represen- 
tation of industry, labor, and the Government; the proposal advanced on various oc- 
casions by Arthur J. Goldberg for a new national agency to embody top-level discus- 
sions among functioning economic groups and the Government; and the proposals 
which I have advanced very frequently that the Council of Economic Advisers engage 
in systematic consultation with functioning economic groups on a basis of well-pre- 
pared agenda. 
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such essential public programs as social security and allied measures. 
And in addition, the prime force behind the attainment of these 
measures and their improvement has been an educated, disciplined, and 
socially conscious labor movement. 

What we need today, then, is not more repressive labor legisla- 
tion, but rather a release of the brakes which now prevent so many 
millions of American workers from achieving that organization which 
Senator Wagner held to be a prerequisite to their “freedom” as well 
as to the optimum progress of all under freedom. 


14. eh 


To move toward these goals at sufficient speed, we must also 
straighten out some of the prevalent thinking on the economic front 
proper. For undoubtedly, the current dogma that “labor has now 
become too strong” is not founded primarily in the misdeeds of a 
few “labor leaders.” Its deeper roots are to be found in the miscon- 
ception that, due to collective bargaining, the wage earners in our 
basic industries have received more than their appropriate share, and 
that this explains inflation and almost all of the other blemishes which 
have spotted our economy in recent years. These views are expressed 
not only by the 1960 troglodytes who are comparable to those who 
in the thirties fought the Wagner Act. Far more seriously, these views 
are now sincerely held by well-intentioned people who need to 
know better. 

These well-intentioned people should now apply to the argument 
that “labor has become too strong and wages have risen too fast” the 
sobriety which Senator Wagner displayed when, even a quarter- 
century ago, the refrain arose that his approach was “one-sided” on 
behalf of labor. In an address at Yale University on April 16, 1937, 
he said: 


If an uninitiated person were to examine the Act in a vacuum or 
on the Planet Mars, he would be overwhelmed by the ostensible 
justice of this criticism. But when the Act is placed in the factual 
context of a complete and functioning social system, the criticism 
becomes absolutely meaningless . . . . The only sane test of a par- 
ticular law is whether the restrictions which it imposes are in them- 
selves fair, and whether, when added to the sum total of social con- 
trols, the particular law promotes or retards a just relationship 
among the respective forces in modern economic society.2? 


22 From a copy of a speech in my files. 
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When this test is fairly applied, the “wage” and “labor” problem 
in recent years and even today is very different from what it is so 
commonly assumed to be. Indeed, a deficit in consumption, arising in 
large part from a deficit in wages, has been at the heart of our recent 
economic troubles, just as larger relative deficits in consumption and 
wages were at the heart of the larger economic troubles with which 
Wagner dealt. 

Since early 1953, when the ending of the Korean struggle removed 
the pressures of wartime, the American economy has been caught 
in an inexorable long-term retreat (with minor undulations) from 
reasonably full use of its productive resources of plant and manpower. 
The average annual rate of overall economic growth during the past 
7% years has been less than 2, percent, or only about half the rate 
required to absorb a constantly growing labor force and a rapidly 
accelerating technology. 

In consequence, measured against the size of the civilian labor force, 
unemployment of manpower just before the current economic reces- 
sion was almost twice as high as in 1952; and in terms of plant and 
other facilities, about 15-20 percent of our total productive resources 
are now idle. During this 7% year period as a whole, our total na- 
tional production expressed in 1959 dollars was about 235 billion 
dollars Jower, and unemployment of manpower about 16 million 
man-years higher, than if reasonably full prosperity had been main- 
tained. 

This 235 billion dollar deficit in total national production subdi- 
vides, in accord with what economists call an “equilibrium model,” 
into a deficit of about 55 billion in gross private investment, about 30 
billion in public outlays for goods and services at all levels of govern- 
ment, and about 150 billion in private consumer purchases. In tum, 
allowing for taxes and savings, this deficit in private consumer 
purchases reflects a deficit of more than 200 billion dollars in personal 
incomes, including a deficit of almost 160 billion in wages and salaries. 
Moreover, the private investment deficit is basically in consequence 
of the deficit in private and public demand for ultimate products. 

To state this in another way, even allowing for the needed growth 
in other income flows throughout the economy, wages and salaries 
during the period from the beginning of 1953 through the third 
quarter of 1960 needed to be about 160 billion dollars higher than 
they actually were, measured in uniform 1959 dollars, in order to 
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have been consistent with the maintenance of economic growth at a 
rate consistent with the reasonably full use of our productive re- 
sources. And it is only confusing to say, as so many do, that this 
amount of increase in real purchasing power could have been ac- 
complished with a smaller magnitude than this of increases in money 
wages “if prices had risen less,” or to say that excessive increases in 
money wages due to collective bargaining forced prices upward. This 
is merely circular reasoning which obscures the basic fact that real 
wages did not rise nearly enough (partly in the form of higher wage 
rates, and partly in the form of more employment). 

Nor is it correct, despite the vast volume of propaganda, that the 
price increases were “forced” by the increases in money wages. Even 
in terms of money wage increases which actually occurred in our 
basic mass production industries, the price increases were unjusti- 
fiably large. They resulted in a level of profits and investment in pro- 
ductive plant and equipment which periodically ran far ahead of the 
ability of the country to consume. This was particularly true of the 
period between 1955 and 1957. It is no answer to this to say that 
profits and investments shrank more than other parts of the economy 
when their temporary excesses brought on an economic recession. 
This always happens. Far too many of the “objective” economists 
who are now writing about wages and prices and inflation are re- 
gurgitating abstract theories, without testing them empirically by 
thorough quantitative examination of the actual economy in operation. 
If they followed this more pragmatic course, they could not possibly 
escape the conclusion that the deficiency in real wages is the largest 
single quantity in the deficiency in our overall economic performance 
in recent years. 

And our technology and automation are now raging forward. If 
the 2% percent overall growth rate were continued, we would 
during the six-year period 1960-1965 inclusive have about 450 billion 
dollars Jess total national production, and about 23 million man-years. 
less employment opportunity, than if an optimum 5 percent overall 
economic growth rate were to be sustained. The differential in wages 
and salaries alone comes to more than 250 billion dollars.”* 


23 For amplifications of these economic analyses, see studies prepared under my 
direction and published in illustrated pamphlet form by the Conference on Economic 
Progress, 1001 Connecticut Ave., N. W., Washington 6, D. C., especially Tight Money 
and Rising Interest Rates (July 1960), The Federal Budget and the General Welfare 
(December, 1959), Inflation—Cause and Cure (July, 1959), The “Recession”—Cause- 
and Cure (June, 1958), and Wages and The Public Interest (January, 1958). 
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So we see that the task confronting us is not to repress wage and 
other consumer income growth, nor merely (as some would have it) 
to shift our existing productive powers away from private consump- 
tion and toward public services.** We need vast expansions in both 
areas (and in private investment also), not only to use our productive 
resources reasonably fully, but also because there is still vast private 
poverty among us along with vast neglect of our public services. 
Today, about 12 million multiple-person families in the United States, 
with incomes below $4,000, have average annual incomes of only 
about $2,500, or only about half the requirement for an “adequacy 
budget” in terms of the American scene. 

Moreover, it is the expansion of the private economy which gen- 
erates the popular consents and the tax revenues needed to fulfill our 
public responsibilities at home and overseas. The low rate of overall 
economic growth rate since early 1953 has already cost us, at existing 
tax rates, more than 65 billion dollars in public revenues. A similarly 
low growth rate would cost us, during the years 1960-1965 inclusive, 
about 125 billion in public revenues at existing tax rates. A Nation 
which “cannot afford” full use of its productive resources “cannot 
afford” to serve adequately the most vital of its public services. 

As applied to the “wage” and “labor” problem, the moral of this 
analysis is transparently clear. We need to step-up real wage advances 
in many areas. To incorporate low-income groups in this progress, 
we need further unionization and more collective bargaining. And 
we also need huge expansions in the social security and other protec- 
tive public programs which an even stronger labor movement would 
help us to achieve. Adding to these purely economic elements the 
structural issue of labor participation in the great national purposes 
which depend upon the functional cooperation to which I have al- 
ready alluded, we find all that Senator Wagner did and said almost 
a generation ago equally relevant today—and even more urgent be- 
cause of the current world crisis. 

So let us have done with the pretenders who tell us that the “old 
liberalism” is entirely outmoded, and who invest the substance of an 
old reactionaryism in the outer garments of a simulated “new liberal- 


24 For the most widely read development of the thesis that economic growth and 
the expansion of production are no longer of prime importance, that we have private 
affluence and public squalor, and that the main task is to divert resources from private 
consumption to public use, see Galbraith, The Affluent Society (1958). 
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ism.” The times have changed, but nonetheless the past offers much 
by way of warning and example. 
The principles and purposes of the Wagner Act are not outmoded. 


They are not yet sufficiently accepted. As Senator Wagner said in 
1939: 


The simple truth, gentlemen, is that it takes not days or weeks or 
months, but years for fundamental reforms like the Labor Act to 
become generally accepted. Frequently the realization that they are 
becoming generally accepted increases the clamor and agitation of 
the unyielding opposition. Sometimes the opposition succeeds tem- 
porarily in biasing the public mind, and then it is the function of 


the statesman to separate the expediencies of the moment from the 
needs of the country.*® 


25 Hearings Before the Senate Committee on Education and Labor on the National 


—— Act and Proposed Amendments, 76th Cong., Ist sess., pt. I, at 4 





THE ORIGIN AND EARLY HISTORY OF THE 
NATIONAL LABOR RELATIONS BOARD 


]. Warren Madden* 
Judge, United States Court of Claims 


The statute which is the subject of this symposium was approved 
by President Roosevelt on July 5, 1935. The changes in the economy 
of the country, its social outlook, and its fundamental law since that 
date have been extensive. Many readers will not have been con- 
temporary observers of the events of that period, and many others 
will have half forgotten them, because conditions have so greatly 
changed in the twenty-five intervening years. 

The purpose of the Wagner Act was to create for workmen a 
legally enforcible right to form or join labor unions. The common 
law, a century before the Wagner Act, had been that a union of 
employees for the purpose of enforcing demands for higher wages 
or the change of other conditions of employment, was a conspiracy 
of many persons to coerce one person, their employer, to yield to 
their will, and was therefore illegal. This was in the tradition of the 
law. It is, in general, an evil thing for a number of persons to join 
forces against an economic or social adversary, and a valid excuse is 
required if it is to be permitted. In 1842 Chief Justice Shaw of the 
Supreme Judicial Court of Massachusetts held that there was justifica- 
tion for workmen joining forces in a trade union. Since that time there 
seems to have been no holding that the mere act of joining together 
in a union, or of striking, was illegal, in the absence of additional facts. 

The justification of labor unions, in contemporary society, was 
expressed by Chief Justice Taft as follows:* 


Labor unions . . . were organized out of the necessities of the 
situation. A single employee was helpless in dealing with an em- 
ployer. He was dependent ordinarily on his daily wage for the 
maintenance of himself and family. If the employer refused to pay 
him the wages that he thought fair, he was nevertheless unable to 


*A.B., 1911, University of Illionis; J.D., 1914, University of Chicago. Professor of 
law 1914-21, University of Oklahoma and Ohio State University; 1927-37, University 
of Pittsburgh. Dean of Law School, West Virginia University, 1921-27. Member, 
Governor’s Commission on Private Policing in Industry in Pennsylvania, 1933-34. 
Chairman, N.L.R.B., 1935-40. 

1 American Steel Foundries v. Tri-City Council, 257 U.S. 184, 209 (1921). 
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leave the employ and to resist arbitrary and unfair treatment. Union 
was essential to give laborers opportunity to deal on equality with 
their employer. They united to exert influence upon him and to 
leave him in a body in order by this inconvenience to induce him 
to make better terms with them. They were withholding their 
labor of economic value to make him pay what they thought it was 
worth. The right to combine for such a lawful purpose has in 
many years not been denied by any court. The strike became a 
lawful instrument in a lawful economic struggle or competition 
between employer and employees as to the share or division between 
them of the joint product of labor and capital. 


Employees, then, had the “right” to form and join labor unions, 
and had had that right for many years prior to 1935. But employers 
had the “right” to visit upon employees who exercised their “right” 
the most awesome consequences. They had the absolute and unquali- 
fied right to discharge any workman who joined a union, was seen 
in company with a union organizer, was suspected of thinking about 
the possible advantages of unionism. This “right” of the employer 
did not exist because of any surviving prejudice of the law against 
unions. It was merely a part of the employer’s right to select and 
dismiss employees, there being no contract binding either the employer 
or the employees to any term of employment. The employer could 
discharge the employee for any reason, politics, religion, unionism, 
or for no reason. If employers had discharged employees for reasons, 
for example, of religion or politics, to the extent that such conduct 
had become a palpable evil, presumably an attempt would have been 
made to curb the evil by law. Discharges for unionism were frequent 
occurrences and they did, if Chief Justice Taft’s statement of the 
necessity for unionism was correct, constitute an intolerable oppres- 
sion. Yet the law had not taken notice of the evil. 

When the new administration took office in 1933, its principal 
move to combat the depression was the enactment of the National 
Industrial Recovery Act, approved June 16, 1933. That Act waived, 
to a considerable extent, the operation of the anti-trust statutes, and 
permitted business enterprises to establish codes of fair competition. 
For the textile industry, for example, there was a code which estab- 
lished maximum hours of work and minimum wages. The purpose 
was to prevent textile establishments which had relatively high 
standards of wages and working conditions from being undersold in 
the then meagre and savagely competitive market by establishments 
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having low standards. And so there were scores of codes for the 
different industries of the country. Subscribing to the appropriate 
code entitled an establishment to attach the “Blue Eagle” label to its 
product, which label was a mark of respectability, and was a prerequi- 
site to selling goods to the Government. Violation of the code by an 
enterprise which had subscribed to it was punishable by the forfeiture 
of its right to use the Blue Eagle label, and by criminal prosecution. 
Section 7(a) of the National Industrial Recovery Act said: 


Every code of fair competition, agreement, and license approved, 
prescribed, or issued under this title shall contain the following 
conditions: (1) That employees shall have the right to organize 
and bargain re through representatives of their own choos- 


ing, and shall be free from the interference, restraint, or coercion of 


employers of labor, or their agents, in the designation of such repre- 
sentatives or in self-organization or in other concerted activities for 
the purpose of collective bargaining or other mutual aid or protec- 
tion; (2) that no employee and no one seeking employment shall be 
required as a condition of employment to join any company union 
or to refrain from joining, organizing, or assisting a labor organiza- 
tion of his own choosing; and (3) that employers shall comply 
with the maximum hours of labor, minimum rates of pay, and other 
conditions of employment, approved or prescribed by the President. 


Many working people were greatly benefitted by the maximum 
hours and minimum wages provisions of the codes. Organized labor, 
which was then almost exclusively the unions affiliated with the 
American Federation of Labor, saw in section 7(a) a new charter of 
freedom and engaged in extensive organizing activities, greatly increas- 
ing their membership which had sunk very low in the depression years. 
There was a wave of strikes for wages higher than the code minimums. 
President Roosevelt, without any express legislative authority, on 
August 5, 1933 appointed a National Labor Board, with Senator 
Robert F. Wagner of New York as Chairman, and several top-flight 
industrialists and an equal number of top-flight labor leaders as mem- 
bers. This board, or at least its chairman, worked diligently to settle 
the strikes, and with some success. Senator Wagner found that 2 
large proportion of the strikes were caused by employers’ refusal to 
recognize and negotiate with unions. In many cases of very large 
enterprises, immediately before or after the enactment of the National 
Industrial Recovery Act, “employee representation plans” or organi- 
zations whose membership was limited to employees of the particular 
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plant or company, had sprung up, and the employers would not deal 
with any other representative of their labor. In many cases an outside 
union claimed to have a large membership in the plant, and the board 
sought to resolve the conflicting claims by holding an election. Em- 
ployers resisted, raising numerous legal and factual objections. It was 
all very frustrating. 

After some months’ experience as chairman of the National Labor 
Board, Senator Wagner concluded that the answer to the problem 
was a quasi-judicial tribunal, modeled after the Federal Trade Com- 
mission, with defined legal authority, and power to get its orders 
enforced. On February 28, 1934, he introduced in the Senate a bill 
for that purpose. Extensive hearings were held by the Committee on 
Education and Labor of the Senate, of which Committee Senator 
David I. Walsh of Massachusetts was the chairman. Enlightening 
discussion of the problems confronting the country; the slow pace of 
recovery under the National Industrial Recovery Act, which slowness 
was blamed on the lack of mass purchasing power because of un- 
employment and low wages; the futility of the company unions as 
bargaining agents; the lack of enforcement or enforceability of 
Section 7(a), was heard. The General Counsel of the National Asso- 
ciation of Manufacturers, who spoke the sentiments of organized 
industry of the entire country, expressed strong opposition. He 
urged that the proposed Act was unconstitutional, but he also argued 
vigorously against it on its merits. Many industrialists testified, and 
they were all opposed to the legislation. Many representatives of 
employee representation plans spoke in favor of their type of union 
which, they sensed, would be endangered by the proposed statute. 

It became evident that Senator Wagner’s bill could not be enacted 
in that session of Congress, and, as a compromise, Congress enacted 
Public Resolution 44, approved June 19, 1934. That Resolution said: 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That in order to further 
effectuate the policy of title I of the National Industrial Recovery 
Act, and in the exercise of the powers therein and herein conferred, 
the President is authorized to establish a board or boards authorized 
and directed to investigate issues, facts, practices, or activities of 
employers or employees in any controversies arising under section 
7a of said Act or which are burdening or obstructing, or threaten- 
ing to burden or obstruct, the free flow of interstate commerce, the 
salaries, compensation and expenses of the board or boards and 
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necessary employees being paid as provided in section 2 of the 
National Industrial Recovery Act. 

SEC. 2. Any board so established is hereby empowered, when it 
shall appear in the public interest, to order and conduct an election 
by a secret ballot of any of the employees of any employer, to 
determine by what person or persons or organization they desire to 
be represented in order to insure the right of employees to organize 
and to select their representatives for the purpose of collective bar- 
gaining as defined in section 7a of said Act and now incorporated 
herein. * * * 


The only powers which Resolution 44 conferred were the power to 
investigate, and the power to order and conduct elections. The 
President promptly appointed a distinguished Board of three men, 
none of them from the ranks of industry or labor. Dean Lloyd K. 
Garrison of the Law School of the University of Wisconsin was 
chairman. Professor Harry A. Millis of the University of Chicago, 
and Edwin S. Smith, formerly Commissioner of Labor and Industries 
for the Commonwealth of Massachusetts, were the other members. 
The Board, as well as its predecessor, of which Senator Wagner had 
been chairman, had an extensive organization with some twenty ably 
manned regional offices. In spite of its meagre powers, its investiga- 
tions and decisions were competent and important. It ordered elec- 
tions, some of which took place. But the striking fact was that in 
no case but one in which the employer objected to the Board’s deci- 
sion, and litigated the question, was the question resolved during the 
year of the Board’s existence. In the one case which was decided, a 
federal district court denied enforcement of the Board’s order. 

On November 15, 1934, Francis Biddle replaced Lloyd Garrison as 
chairman. He was a distinguished Philadelphia lawyer, later to be 
Solicitor General of the United States, Attorney General, Judge of 
the United States Circuit Court of Appeals of the Third Circuit, 
United States Judge on the International Tribunal at Nuremberg, 
Germany. 

The first-hand education which Garrison and Biddle and their 
colleagues received during their relatively short and very frustrating 
tenure on the Resolution 44 Board was to be of great importance in 
1935 when Senator Wagner again introduced in the new Congress a 
bill similar to the one considered in 1934. Senator Walsh was still 
chairman of the Committee, and again extensive hearings were held. 
Senator Wagner, Chairmen Garrison and Biddle and their colleagues 
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on the Resolution 44 Board, labor economists such as Professor 
Sumner Slichter of Harvard, and leaders of organized labor testified 
for the bill. No change of attitude on the part of industry had oc- 
curred during the intervening year. Among the numerous industry 
spokesmen against the bill were the general counsel of the National 
Association of Manufacturers and the general counsel of the United 
States Stee] Corporation. 
Section 7 of the bill said: 


Employees shall have the right to self-organization, to form, join 
or assist labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted activi- 
ties, for the purpose of collective bargaining or other mutual aid or 
protection. 


Then section 8 of the bill defined certain actions of employers as 
“unfair labor practices.” They were, in brief, (1) interference, 
restraint Or coercion with regard to the rights granted by section 7, 
(2) the formation or domination of company unions, (3) discrimina- 
tion against employees because of union membership or activities, and 
(4) discharge of or discrimination against employees because they 
had filed charges or given testimony under the act. 

In the testimony, and later on the floor of both houses of Congress, 
there was much criticism of the bill because it did not forbid “coercion 
from any source,” meaning, of course, coercion of workmen by fel- 
low workers or unions, to join unions. It was answered that the 
coercion of employees by employees, if it involved violence or 
threats of violence, was adequately covered by existing local law, 
and that to attempt to place these matters within the jurisdiction of 
a federal regulatory agency would convert the agency into a police 
court. 

The opposition to the bill spoke fervently in favor of the “em- 
ployee representation plans,” and the deprivation of freedom of em- 
ployees which would result if employing companies were not 
permitted to prepare such plans and encourage their employees to 
make use of them rather than join outside unions. The testimony of 
those who favored the bill, and the sense of reality of the Committee 
and of the members of Congress discounted the testimony as to the 
peaceful personnel relations in plants having company unions. If 
real two-sided negotiations as to wages and hours and working condi- 
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tions are to take place, and if the employer, before the negotiations 
begin, suggests that the employees have no one at the bargaining 
table except their fellow employees, dependent upon the employer 
for their jobs, it would seem that that would be notice enough to the 
employees that they need some independent advice and leadership. 
It is very romantic to idealize the innate shrewdness of the everyday 
American workman, but how can he possibly know how much the 
employer can or will or ought to pay, when he knows little about 
the real state of the employer’s finances, or of the labor market, and 
his conferences are with the highly skilled and experienced representa- 
tives chosen and trained for that purpose by the employer. He is 
flattered, of course, by having been chosen by his fellow-employees 
as the best man they have for the purpose. 

As Lloyd Garrison put it to the Committee, employee representa- 
tives are subject to being fired at any moment, are looking for advance- 
ment and therefore subconsciously at least hoping to curry favor with 
their employers by being polite and courteous and not bringing up 
disagreeable matters. They like to sit around the table with the em- 
ployer and smoke free cigars but when it comes to actually attempting 
to negotiate wages and hours for the plant they are absolutely helpless. 
When you have got a problem of fixing up the back stairs, or putting 
a new window in the top story, they do very well. 

A section of the bill provided for elections to be held by the Board, 
and for the representatives selected by the majority to be the sole 
representatives of all the employees in the bargaining unit. The 
opponents to the bill strongly urged the rights of minorities. The 
issue was never a genuine one. Purporting to negotiate with several 
groups or their representatives at the same time about the same subject 
matter could produce nothing but confusion and impossibility of 
agreement. 


A bill practically identical with Senator Wagner’s bill was intro- 
duced in the House of Representatives on February 28, 1935 by 
Congressman William P. Connery, Jr., of Massachusetts, who was the 
Chairman of the House Committee on Labor. Hearings, much less 
extensive than the Senate hearings, were held. The Senate passed its 
bill on May 16, 1935, and that bill, with amendments, was reported 
to the House on May 21, and was passed on June 19, 1935. A con- 
ference committee considered the differences between the bills passed 
by the Senate and the House, resolved the differences, and the bill 
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as so agreed upon went to the President on July 2 and was approved 
by him on July 5, 1935. 

A fairly careful reading of the extensive legislative history of the 
Wagner Act, such as this writer has done in preparing to write this 
paper, leaves many impressions, of course. The outstanding one is 
the impression that Senator Wagner was a very great man. He was 
the sponsor of many important pieces of New Deal legislation. The 
intelligence, patience and persistence with which he guided this 
legislation was admirable. Much was said and written about its 
economic purpose, but I have the impression that the Senator’s real 
enthusiasm for his bill was due to his thought that the law would 
make men free. 

The statute preserved the existing staff of the Resolution 44 Board 
and transferred it to the new Board when it should be appointed and 
organized. The new Board was not appointed until August 27. I do 
not know the reasons for the delay, but suppose there was difficulty 
in recruiting members for it. No doubt Francis Biddle and Lloyd 
Garrison and Dr. Millis were offered appointments. Why they de- 
clined them I do not know. 

I was a teacher of law at the University of Pittsburgh. In 1933 I 
had served on a commission appointed by Governor Gifford Pinchot 
to investigate the activities of the so-called Coal and Iron Police, a 
remarkable Pennsylvania institution of that time. In 1934 I was the 
arbitrator of a wage dispute involving the street railway company in 
Pittsburgh. In August 1935 I received a telephoned request to come 
to Washington and discuss the subject of being a member of the new 
Labor Board. I came, and talked to Secretary of Labor Frances 
Perkins. I told her I was a teacher of Real Property. She said that 
was fine; that I would not be burdened by preconceived ideas about 
labor. On behalf of the President she offered me membership on the 
Board and designation as Chairman. The other members were to be 
Edwin S. Smith, then a member of the Resolution 44 Board, and 
John M. Carmody, then a member of the National Mediation Board, 
which had to do with railroad labor. 

The nominations were sent to the Senate which was on the eve 
of adjournment, having just emerged from a one-man filibuster con- 
ducted by Senator Huey Long of Louisiana. Mr. Smith and Mr. 
Carmody were favorably known, and I was unknown, hence the 
Senate confirmed the appointments without discussion. 
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There was considerable consternation in the staff of the Board. The 
enactment of the Act had raised their hopes to a high pitch, the delay 
in appointing the Board had been frustrating, and now, for the office 
which they regarded as second to none in importance they got some- 
one they had never even heard of. The Board convened and those 
of the inherited staff who were stationed in Washington introduced 
themselves and presented their ideas. Professor Calvert Magruder of 
the Harvard Law School had been the General Counsel of the Resolu- 
tion 44 Board, but he was to return to Harvard, and helped us to find 
a new General Counsel. Mr. Charles Fahy, then Chairman of the 
Petroleum Administrative Board of the National Industrial Recovery 
Administration, was recommended by Professor Magruder and was 
appointed. His willingness to accept the position showed that, al- 
though he was a man of unusually quiet and reserved demeanor, he 
had real courage and an adventurous spirit. His appointment turned 
out to be of great benefit to the Board. I think it also had a part in 
leading up to his future distinguished career which included, among 
other high offices, the Solicitor Generalship of the United States, and 
membership on the United States Court of Appeals for the District 
of Columbia. 

On Septembr 5, 1935, just 9 days after the members of the board 
were commissioned, the National Lawyers Committee of the Ameri- 
can Liberty League issued its “Report on the Constitutionality of the 
National Labor Relations Act.” The report was in the form of a 
legal brief, 132 pages long, but it did not of course speak for any 
litigant or client since there was no case pending either before the 
Board or the courts under the new law. The report was issued, then, 
pro bono publico, to advise the public of the constitutional status 
of the new statute. The summary at the beginning of the report con- 
cluded with this language: 


Considering the Act in the light of our history, the established form 
of government, and the decisions of our highest Court, we have no 
hesitancy in concluding that it is unconstitutional and that it con- 
stitutes a complete departure from our constitutional and traditional 
theories of government. 


The National Lawyers Committee which sponsored the report 
consisted of 58 lawyers whose names and addresses were printed on 
the inside cover of the report. Lawyers from practically all of the 
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principal cities of the country were in the list. And every one of 
those named was recognized in his area as a lawyer of distinction and 
success. There were in the list a former Attorney General and two 
former Solicitors General of the United States. 


The issuance of the report, and its sponsorship, were unique. That 
so many successful and reputable lawyers, without the inducement of 
retainer by client, should be so deeply moved by respect for the Con- 
stitution and our form of government that they felt compelled to 
advise the country of the wrong that threatened it, was a remarkable 
example of the devotion of the bar to the service of the public, or was 
it? The effect of the advice upon the thousands of lesser lawyers who 
looked for leadership to the distinguished lawyers of the committee 
was what might be expected. Many of them regarded themselves as 
being in the fortunate position of engaging in a holy crusade, with 
pay, when they were employed to frustrate the efforts of the Board to 
administer the new law. And there was a place for judges in the 
ranks of the devout. If, as advised, the statute was unconstitutional, 
the county judge had sworn the same oath as the Justices of the Su- 
preme Court, to protect and defend the Constitution. He therefore 


felt obliged, and privileged, to restrain by injunction the activities of 
these agents from Washington who came to his community to ad- 
minister a law which was no law at all. 


The members of the Lawyers Committee might well have con- 
cluded, after normal deliberation, that the statute would be held to 
be unconstitutional. But there were, in the precedents, enough con- 
flicts and inconsistencies to give pause to the normally cautious law- 
yer. I think that not many of the members of the committee would 
have, in an advisory opinion to an important paying client, said, “I 
have no hesitancy in advising you that the Act is a nullity and that 
you may disregard it, in complete confidence that any ensuing litiga- 
tion will terminate in your favor.” 

The Board and its staff went about administering the law as if it 
were the law. Charges of violations were numerous. They were 
investigated with care. A considerable proportion of them seemed 
to have merit, and were scheduled for formal hearings. Many of 
them seemed to have no merit and were dismissed. The staff people 
in the field did a good deal of conciliating, persuading employers to 
redress alleged grievances which they did not admit, but which they 
were not unwilling to redress. Some hearings were prevented by 
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injunctions of state or federal courts, but that problem was solved 
by decisions that one had to submit to the administrative procedures 
before he could litigate the question of the validity of the statute as 
applied to his case. 

The Board, advised by the general counsel and his staff, was always 
conscious of the strategic problems of the litigation which was bound 
to come in due course. Its orders to cease and desist from unfair labor 
practices, when such orders would be made, would be subject to 
review in the United States Circuit Courts of Appeals, and their 
decisions would be reviewable, by writ of certiorari, in the Supreme 
Court of the United States. The board was resolved that the cases 
which reached the Supreme Court should, if possible, be impressive 
cases which involved important and significant enterprises. One rea- 
son why we were sensitive on that question was that the Schechter 
case, in which the Supreme Court had nullified the National Industrial 
Recovery Act, had involved the poultry code and the selection of 
chickens from crates, eliminating diseased chickens. Those who 
rejoiced at the decision referred contemptuously to the Govern- 
ment’s case as the “sick chicken case.” Among our early hearings 
were those of companies named Kiddie Cover, a manufacturer of 
children’s overalls, and Infant Sox. We had a dread of finding our- 
selves in the Supreme Court with such cases. 

The very first case in which we held a hearing involved a large 
interstate bus company. We made our decision and our cease and 
desist order promply, and took the case into the appropriate Circuit 
Court of Appeals for enforcement of our order. But the Circuit Court 
of Appeals, unwilling to be the first to face the constitutional ques- 
tions, delayed its decision so long that that case lost its place in our 
design for Supreme Court review. 

Although the Board planned to use hearing officers to take and re- 
port the testimony and exhibit evidence given in oral hearings, in the 
first months of the Board’s work the board itself presided over the 
hearings. In an important case related to the automotive industry a 
company vice president was questioned about the employment of a 
Pinkerton industrial spy, which employment the union men suspected, 
but of which they had no real evidence. Counsel for the company 
advised the witness not to answer, and stated that in his opinion the 
transactions of an employer with a labor spy are confidential com- 
munications, privileged from disclosure. The board did not take the 
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opportunity to add another confidential relation to the traditionally 
recognized ones, and directed the witness to answer. Counsel again 
advised him to remain silent, but he became confused and finally 
disclosed the whole story of how the spy had joined the little 29-man 
union, had left slips of paper with the names of the union men in a 
place designated by the vice president, who had, one by one and 
at intervals of a day or two discharged each of the men for in- 
efficiency or infraction of company rules, and had finally ostenta- 
tiously discharged the spy for a similar reason, and had burned the 
slips furnished him by the spy. The union men testified that the spy, 
who had been treasurer of the union, took with him the contents of 
the treasury, some $23. 


The story was an ugly one, and its disclosure and the disclosure 
of many other not greatly dissimilar stories in numerous cases trans- 
ferred the emphasis of the critics of the Act and the Board from the 
question of whether there really were any unfair labor practices to 
the naked constitutional question of whether the Government had 
the power to do anything to prevent or redress them. 


In another case worth noting, a small town had a hosiery mill, 
cheap TVA electric power, and cheap labor consisting of girls from 
the countryside classified as learners. A college graduate from a 
large nearby city interested some of the girls in forming a union and 
was physically deported from the town for her pains. The Congress- 
man from the district called on me in Washington and said that if we 
sent investigators into the town, “We will run them out.” I suggested 
that that was a remarkable attitude for a Congressman to take toward 
an Act of Congress. The case was investigated and a hearing was 
scheduled. Because the town thought it was threatened with disaster, 
all business places were closed so that everyone could attend the 
hearing. The court room was packed, the girls who were to testify 
were frightened and the situation was very tense. Our hearing officer, 
sizing up the situation, said, upon mounting the bench, “I think this 
hearing should be opened with prayer.” He then delivered a really 
eloquent prayer that the proceeding might go forward in a spirit 
of good will, peace and order. The audience, upon discovering that 
the hearing officer was also, in spite of the misguided enterprise in 
which he was engaged, a devout man, relaxed and the tension was 
over. The facts were brought out and in due time the unfair labor 
practices were redressed. 
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Considering that the Board’s first hearing was in October 1935, it 
was quite remarkable that five of its cases were argued in the Supreme 
Court in February 1937. The cases were entirely satisfactory to the 
Board, which desired to learn whether, in an interstate communica- 
tions industry like the Associated Press, or an interstate transportation 
enterprise like a bus company, it was a violation of due process of 
law for the Government to impose fair labor practices upon businesses 
which clearly were, for many purposes, subject to federal control. 
And of the three manufacturing cases, one was a very large steel 
company whose hundreds of thousands of tons of raw materials and 
finished products were shipped by lake boats and freight trains and 
river barges through many states. Another was a large automobile 
trailer company and the third was a clothing factory employing some 
400 persons, which Mr. Justice McReynolds, in contemptuous dissent, 
denominated “a little pants factory.” The Supreme Court litigation, 
on the Board’s side, was under the direction of Stanley Reed, then 
the Solicitor General of the United States and later a Justice of the 
Supreme Court, now retired. The five cases gave the Court the 
opportunity to draw the line of constitutionality in various places, 
against all the cases; against the manufacturing cases but not against 
the interstate communications and transportation cases; against the 
small clothing manufacturing case but not against the large steel and 
automotive cases. 

The Court which, it will be remembered, had at that time had no 
change in its membership for several years, decided the five cases on 
April 12, 1937. By unanimous vote it sustained the Board in the 
interstate bus company case, and by a vote of five to four it sustained 
the Board in the three manufacturing cases and the Associated Press 
case. The steel company case? was the one in which Chief Justice 
Hughes elaborated the reasons for the validity of the Act in manu- 
facturing cases. 

The Board was immediately swamped with cases. It could no 
longer ask labor to withhold cases so that the Board’s litigation 
strategy would not be upset. Congress by a supplemental appropria- 
tion made reasonable provision for additions to the staff. At one time 
as many as 92 law clerks, called Review Attorneys, under competent 
supervision analyzed transcripts of records and reported upon them, 
in detail, to the Board. These assistants were carefully examined by 


2 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 
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the Board and required to justify their analyses by exhibiting to the 
Board the parts of the record that concerned the matter in question. 
The hearing officers, called Trial Examiners, the Regional Attorneys 
who presented the Board’s evidence before the hearing officers, the 
Regional Directors who directed the field offices and the Field Exam- 
iners who investigated the charges, all worked valiantly against what 
might have become an overwhelming backlog of work. 

Our staff was young. Practically all of them, including steno- 
graphic help, mail clerks, and messengers, believed in the necessity 
and the justice of what we all were doing. We were much criticized 
for the diligence, not to say the enthusiasm, with which the work 
was done. Looking back, I would still say that the fault was a good 
fault. Surely if one accepts the responsibility of administering a law, 
it is not wrong for him to do it diligently. If he does so, then the law 
has had a fair test, and those who made the law may repeal it or 
amend it in accordance with their opinion of the way in which it 
operates when diligently administered. 

One fault, common to administrative agencies, we were never 
accused of. That is the fault of lack of attention to details of pro- 
cedure, so that the Government finds itself in court with essential 
matters missing from the record, and hence unable to get a decision 
on the merits. Administrative Law had become, by our time, a law 
school subject of study, and many of our staff had learned that the 
unpardonable sin for an administrator is carelessness with regard to 
procedural details. 

In the debate in the House of Representatives upon the bill, Mr. 
Walter Lippman was quoted as saying that the bill was badly drafted 
because it was vague and indefinite. Readily conceding Mr. Lippman’s 
authority in the many fields in which he is competent, his judgment 
of the bill was completely wrong. The bill was, in fact, unusually 
well drafted. It dealt with an unexplored legal area, and an attempt 
at rigid definition in the statute would have been an invitation to 
litigation. As it was written, its flexibility made it possible for the 
board to apply it to situations which were within its spirit, but which 
no draftsman, however imaginative, would have foreseen clearly 
enough to include them by definitive language. The Act survived 
without amendment for twelve years after its enactment. During 
those years its scope and meaning were marked out by the Board 
and the courts, and the gloss thus written on its flexible text is, 
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largely, still the law. When Congress finally decided to amend the 
law, it amended it largely by adding new and additional provisions, 
rather than by altering the original text or the interpretation which 
had been placed upon that text. 

The deep cleavage in the labor movement which occurred in 1935, 
upon the formation of the Committee for Industrial Organization, 
“C.1.O.,” added greatly to the Board’s problems. Until that occur- 
rence, organized labor was well pleased with the Board’s efforts at 
vigorous administration. Industry was unfriendly, and we had, on 
the whole, a very bad press. We needed friends, and it was a mis- 
fortune to lose any of those we had. The American Federation of 
Labor regarded itself as having a proprietary interest in the Act. It 
was true that it never would have been enacted without the support 
and agitation of the A.F. of L. But the A.F. of L. took the position 
that the C.I.O. was a rebel movement which had no right to call 
upon the Act or the Board for protection. It was, of course, impossible 
for the Board to accede to that view. 

One point of conflict between the two factions was with regard 
to the bargaining unit. Section 9(b) of the Act said: 


The Board shall decide in each case whether, in order to insure 
to employees the full benefit of their right to self-organization and 
to collective bargaining, and otherwise to effectuate the policies of 
this Act, the unit appropriate for the purposes of collective bargain- 
ing shall be the employer unit, craft unit, plant unit, or subdivision 
thereof. 


In the discussion of the bill before its enactment, organized labor paid 
little attention to the question of the bargaining unit, and certainly 
did not foresee the difficulties which lurked in that provision of the 
Act. After the formation of the C.1.O., with its purpose of organiz- 
ing all the employees, skilled, semi-skilled and unskilled, in the mass 
production industries, the craft unions of highly skilled workers were 
in danger of being swallowed up by having these skilled workmen 
included by the Board in large inclusive units which would be 
ambitious to raise the: wages of the mass of workers, and would have 
little interest in protecting or increasing the relatively high wages 
of the skilled craftsmen. The Board worked out an interesting and 
fair method of choice at the option of the craft workmen, but did not 
escape the criticism of the A. F. of L. 
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Another cause of irritation of the A.F. of L. toward the Board 
arose out of the tendency of employers, faced with unionization of 
their employees, and a contest between the A.F. of L. and the C.1.O., 
to encourage and assist the A.F. of L. as the lesser of two evils because 
it was the more conservative of the two contestants. Under the statute, 
the Board set aside collective bargaining agreements entered into in 
such circumstances, ordered the employer to cease and desist from 
such conduct, and, when the influence of the assistance had cleared 
away, ordered an election between the two contestants by secret 
ballot. The A.F. of L unions, which had nearly always in the past 
had to do their organizing the hard way, over the employer’s resist- 
ance, were at a loss to understand why, when at last the employer 
was willing to smooth the path for them, they should be frustrated 
by the law which they had done so much to obtain. 

In 1936 Mr. Carmody resigned from the Board to join the Rural 
Electrification Administration. He was not a lawyer, and the pre- 
occupation of the Board with legal strategy, and its inability to do 
much toward the enforcement of the law, until the Supreme Court 
decisions came down in April 1937, made him impatient. His term 
was filled by Donald Wakefield Smith, who served until 1938. By 
that time the irritation of the A.F. of L. with the Board was so marked 
that it would have been impossible for any of the then members to 
be reappointed. Donald Smith was replaced by Dr. William M. 
Leiserson who was drafted by the President from his position as 
Chairman of the National Mediation Board. He was widely educated 
and experienced in labor relations, and his testimony in favor of the 
bill had been unusually persuasive. 

In 1939 the Board and its staff were the subjects of a full-dress 
investigation by a special committee of the House of Representatives. 
The Committee, by a divided vote, reported, in effect, that the Board 
had been too vigorous in its application of the law to employers and 
had, in some instances, been unfair to the American Federation of 
Labor. 

By the end of five years after the enactment of the Wagner Act, 
and three years after its constitutionality had been established, the 
Act had become a vital and important part in the fabric of American 
law. The blue-chip enterprises which had so vigorously opposed the 
enactment of the law, and had with equal vigor sought to have it 
nullified as unconstitutional, were now obeying the law. Lesser 
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enterprises which did not have labor relations advisers and lawyers 
at hand, continued, in many cases, to act in accordance with their 
natural impulses. And their natural impulses were, quite under- 
standably, that they wished that labor agitators would stay away, and 
that they would try to make them go away, if they came. There was 
still a large volume of enforcement cases, but when the Act was five 
years old, unfair labor practices were decidedly the exception rather 
than the rule. The Board’s function of holding secret ballot elections 
to determine the collective bargaining agent has been a most useful 
one, eliminating doubts and deflating unfounded claims of union 
strength. 

The purpose of the law was to increase the bargaining power of 
labor in its competition with employers for its share of the fruits of 
industry, and to improve the dignity and status of the working man. 
The law has been a complete success in accomplishing these purposes. 
The workman who has the strength of his union, and through his 
union, the backing of his fellow workmen, is a free man to a degree 
that workmen had not been free since the Industrial Revolution. This 
freedom, and power, may be misused, just as the political power of a 
majority may be unwisely used. 


I am aware of no other instance in the history of this country in 
which a statute of first rate importance has so completely fulfilled the 
objectives of those who promoted its enactment. 


The objective of the increase of the bargaining power of labor, so 
that working men might have a more nearly equal position in the 
bargaining process, has been fulfilled. This result was inevitable 
when the Act and its administration made working men free to join 
unions without subjecting themselves to the perils which existed 
before the Act. It is fair to say that now and for some twenty years 
past, any workman in an enterprise of any considerable size is a 
member of a union if he wants to be. This fact has caused many 
employers to pay their employees so well and treat them so consider- 
ately that they see no advantage in joining a union. 

As to equality of bargaining power, it may well be that the bargain- 
ing power of the union is, in many industries, greater than that of the 
employers. Legislation subsequent to the Wagner Act has done 
probably as much as it is practicable to do to prevent unions from 
engaging in improper practices to increase their bargaining pressures. 
Consistent local enforcement of criminal laws, which have existed 
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since long before the Act, would help in this regard. But the solidarity 
of the employees and the power of their union to close down by a 
peaceful strike the operation of a plant, is a vast power. Beyond 
what has been done, there would seem to be no way to curb it short 
of compulsory arbitration or dictation by government of the terms 
of employment. Unless this power of unions is tempered by modera- 
tion in their demands, it could seriously prejudice the public welfare. 

The Act’s objective of increased wages to produce increased and 
widespread purchasing power has been fulfilled. There can be no 
doubt that a large contribution to the present high standard of living 
of the working people of the United States has been made by the 
wages which unions have compelled employers to pay, and which 
other employers have paid in order to keep their employees from 
joining unions. This force is constantly inflationary, it may in the 
long run prove harmful, but up to the present its effects have been 
tolerable, the economy has adjusted itself to the situation, and material 
well-being is more widely prevalent than ever before. Public and 
private backlogs of anti-depression funds are being built up, but 
perhaps more effective than these will be the resistance which organ- 


ized labor will offer to any serious down-spiraling of wages. 

The foregoing is a sketchy and superficial narrative of the origins 
and early years of the Wagner Act, and an equally superficial ap- 
praisal of its consequences. Those who participated in its administra- 
tion in the early years had the rare experience of being present at 
and having a share in the building of a monumental legal structure. 





LATER HISTORY AND DEVELOPMENT 
OF THE N.L.R.B. 


Philip Ray Rodgers* 
Member, National Labor Relations Board 


On July 5, 1935, the Wagner Act became the law of the land. Its 
birth was not a painless one, having been preceded by three months 
of public hearings and 490 days of lengthy and at times acrimonious 
legislative debate.’ Nevertheless, when it emerged, it represented, 
no matter what its original sponsors had been forced to concede in 
compromise, the first comprehensive attempt on the part of the fed- 
eral government to bring the basic aspects of day-to-day labor rela- 
tions within the rule of law. 


While predictions as to the impact which this new law would 
have upon the economic and social well-being of the country were 
almost as many and varied as its advocates and detractors, there can 
be little doubt those who supported the legislation felt that with its 
enactment (and its administration by the three-member Board which 
it created), the conflicts and tensions which had developed between 
management and labor would be markedly eased. 


[T]he objective of the bill [is] to remove certain important sources 
of industrial unrest engendered, first, by the denial of the right of 
employees to organize and by the refusal of employers to accept 
the procedure of collective bargaining, and second, by failure to 
adjust wages, hours, and working conditions traceable to the absence 
of processes fundamental to the friendly adjustment of such disputes. 
Such unrest, as a matter of common knowledge and in judicial 
experience, leads to strikes and other forms of economic pressure 
which obstruct and burden the free flow of . . . commerce. . . . By 
protecting the right of employees to organize and bargain col- 
lectively, and as a direct result by promoting just and appropriate 


*B.A., 1939, M.A., 1940, University of Utah; Ph.D., 1947, American University; 
LL.B., 1948, George Washington University. Formerly Staff Director, Senate Labor 
Committee. 

In examining the list of contributions to be carried in this issue, the writer was 
impressed by the number of them which will deal in detail with specific areas of labor 
law. These articles will of necessity treat of a number of significant areas of the 
Board’s history and development. For this reason, the author has limited this effort 
to a discussion of the NLRB as a quasi-judicial agency and its role in the history and 
development of a system of jurisprudence in the field of labor law. : 

1 Legislative History of the National Labor Relations Act of 1935 (1949) passim. 
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practices for friendly adjustment, the bill eliminates many of the 
most important causes of unrest and strife, . . ? 


Of course, history has demonstrated that the Wagner Act did not 
achieve nearly so much as its advocates predicted. Neither did it 
create all the havoc that its enemies foresaw. This is not an unusual 
net result of legislation which intrudes upon so involved and con- 
troversial an area as labor relations. 

It is also an established fact of history that the Wagner Act was 
not born to a cloudless day; almost every meaningful administrative 
or judicial step taken under it was contested not only before the 
Board and the courts, but before the Congress and in the public press 
as well.* While a number of the criticisms of the Wagner Act and 
its administration were extreme, almost to the point of hysteria, not a 
few of them contained an element of validity. Notwithstanding the 
fact that many responsible persons both in and out of the government 
conceded the soundness of a number of proposals to amend the 
Wagner Act, the political climate was such that for more than a 
decade the Congress was not permitted to vote upon the subject.‘ 
It was not until the political climate changed and a reorganization of 
the Congress ensued that the subject of amending the Wagner Act 
was opened up for extended consideration. 


Basically those criticisms aimed at the Wagner Act and its ad- 


ministration which gained the greatest support were fourfold:* 
1. That the Wagner Act itself was a one-sided law, concerned 


2H.R. Rep. No. 1147, 74th Cong., Ist Sess. (1935), 2 Legislative History of the 
National Labor Relations Act 3054-55 (1949). (Emphasis added.) 


3 For example, the American Federation of Labor charged the Board with pro-CIO 
bias, AFL, Report of Executive Council to Annual Convention, 69-71, 75 (1938); 
116-20 (1939) ; 36-37 (1943). With this charge, compare the statement of Chairman 
Madden made in a 1938 broadcast : 

I ask our critics what they have to suggest as an improvement over our method 
of eliminating cases which are not well founded, and I ask them, in all decency, 
not again to mouth or write the falsehood, hundreds of time false, that we 
proceed against employers whenever unions request us to do so. 
Address on CBS, Aug. 29, 1938. (Quoted in Rosenfarb, The National Labor Policy 
and How it Works 486-87 (1940).) 

4For a description of the developments which took place in Congress following the 

= of the Wagner Act, see Millis and Brown, From the Wagner Act to Taft- 

ley 362-63 (1950). For example, during the ten year period (1936-1946) over 
230 bills, ranging from omnibus to single-item measures, were introduced in an 
effort to curb the so-called excesses of the then national labor policy. See also 93 
Cong. Rec. 7536 (1947) (statement of Senator George). 

5 Reference is here made to all of the 2-volume work entitled Legislative History 
of the Labor-Management Relations Act of 1947 (G.P.O. 1948), [hereinafter referred 
to as Legis. Hist.], which contain the reports of documents, hearings, conferences, 
and debates in which these criticisms were repeatedly expressed. 
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with and dedicated to the enhancement of union power and the de- 
struction of employer power in the field of labor relations. 

2. That the Board itself, in its zeal to enforce the Wagner Act, was 
reaching decisions which “strained credulity” in their basic unfair- 
ness.® 

3. That the Board by its own internal organization had established 
an administrative mechanism which made it judge, jury and prose- 
cutor, and 

4. That by virtue of its internal organization, the entire agency 
had developed an institutional approach designed to achieve a social 
goal, without the necessary elements of judicial temperance and 
restraint. 

For present purposes it is immaterial to what extent any or all of 
the foregoing criticisms were justified. The fact remains that these 
criticisms were the cohesive force which made the enactment of 
Taft-Hartley possible. 

There can be little doubt that the costly and protracted strikes 
which occurred in certain key American industries in 1946 influenced 
the approach of more than a few members of the Congress in their 


consideration of the type of labor legislation which was necessary. 
But the principal authors of Taft-Hartley were much more concerned 
with the “jurisprudence” of labor legislation than they were with 
any “punitive” or “retaliatory” measure.’ The theme of the need 
for “basic fairness” in the law itself and the need to ensure a judicial 
atmosphere within the Board was constantly and ably expounded 
by Senator Taft and others. 


We have attempted to deal with the obvious fault, in the early 
days, that the Board not only prosecuted a man or initiated the 
prosecution of a man, but also judged the fairness of its own prose- 
cution, almost completely free from any review by the courts. That 
has offended certainly my sense of justice and it has offended every 


6 For example, in the following cases the courts criticized the manner in which 
the hearings were conducted as well as the attitudes of the Trial Examiners: Con- 
solidated Edison Co. v. NLRB, 305 U.S. 197, 226 (1938) ; Cupples Co. Mfrs. v. NLRB, 
106 F.2d 100, 113 (8th Cir. 1939) ; NLRB v. Ford Motor Co., 114 F.2d 905, 909 (6th 
Cir. 1940) ; NLRB v. Air Associates, Inc., 121 F.2d 586, 589 (2nd Cir. 1941). In the 
following cases, the courts set aside the Board’s Orders, on the ground that a full 
and fair hearing had been denied: Montgomery Ward & Co. v. NLRB, 103 F.2d 147, 
156 (8th Cir. 1939) ; Inland Steel Co. v. NLRB, 109 F.2d 9, 14-17 (7th Cir. 1940); 
NLRB vy. Washington Dehydrated Food Co., 118 F.2d 980, 986 (9th Cir. 1941); 
NLRB v. Phelps, 136 F.2d 562, 566 (5th Cir. 1943). ‘ 

7 H.R. Rep. No. 245, 80th Cong., Ist Sess. 5 (1947), 1 Legis. Hist. 296. S. Rep. No. 
105, 80th Cong., Ist Sess. 48-49 (1947), 1 Legis. Hist. 454. 
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principle of Anglo-Saxon law. We have tried in various ways to 
assure that there shall be a separation of those functions. .. . 
[Further,] I think the very fact that we specify unfair labor prac- 
tices on the part of labor unions, as well as on the part of employers, 
will necessarily restore the Board to a more judicial attitude of 
mind. 1 think that in itself may eliminate much of the difficulty 
which has arisen.® 


In the development of an improved jurisprudence in labor law—a 
jurisprudence in keeping with basic American concepts it followed 
inevitably, against the background of the then current criticisms, 
that the amendments to the Wagner Act must be, both external and 
internal, substantive and procedural, detailed and general, administra- 
tive and judicial. 

In the area of substance, a law which regulated the conduct of only 
one party to a controversy would seem to be lacking in fundamental 
fairness. It is in keeping with basic American jurisprudence that the 
excesses of all parties be curbed. Thus the addition of certain unfair 
labor practices dealing with union excesses theretofore left unfettered, 
became necessary in order to establish an apparent fairness in the 
basic statute.® 


In the area of procedure, the role of champion must be changed 
to the role of judge. Thus, reliance upon “conjecture, background, 
imponderables and presumed expertness” *° must give way to pro- 
ceedings conducted as far as practicable “in accordance with rules of 
evidence applicable in the district courts of the United States,” and 
decisions based upon a “preponderance of testimony” taken at the 
hearing.** And in furtherance of a more meaningful jurisprudence, 
the standard of judicial review for findings of fact could no longer 
be satisfied by a record which contained “any evidence, even slightly 
more than a scintilla,” ** but must give way to a standard which would 


893 Cong. Rec. 3953 (1947), 2 Legis. Hist. 1011. (Emphasis added.) See also 
H.R. Rep. No. 245, 80th Cong., Ist Sess. 3-7 (1947), 1 Legis. Hist. 294-98; S. Rep. 
No. 105, 80th Cong., Ist Sess. 3, 8-9 (1947), 1 Legis. Hist. 409, 414-15; 93 Cong. 
Rec. 6437 (1947), 1 Legis. Hist. 873. 

993 Cong. Rec. 3953 (1947), 2 Legis. Hist. 1011. 

10H.R. Rep. No. 245, 80th Cong., Ist Sess. 41 (1947), 1 Py os Hist. 332. 
Cf. Inland Steel Co. v. NLRB, 109 F.2d 9, 25 (7th Cir. 1940). See also the recent 
expression in NLRB vy. Cosco ’Prods. Co., 46 L.R.R.M. 2549, 2552 (1960). 

1l1Labor Management Relations Act "Taft-Hartley Act) §$10(b),(c), 61 Stat. 
146 (1947), 29 US.C. §§ 160(b),(c) (1958) [hereinafter cited as Taft-Hartley Act]. 

1293 Cong. Rec. 3587-88 (1947), 1 Legis. Hist. 697. See Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 477 (1951) ; Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938). 
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be satisfied only if such findings were based upon “substantial evidence 


on the record considered as a whole.” 


The area of the internal administrative and judicial functions of the 
Board required substantial alterations if the basic elements of sound 
jurisprudence were to be attained. 

1. No longer could those appointed to “decide” cases delegate 
that function away; no longer could personal responsibility be diffused 
and lost in an institutional anonymity: 


One of the major criticisms of the Board’s performance of its 
judicial duties has been that the members themselves, except on the 
most important cases, have fallen into the habit of delegating the 
reviewing of the transcripts of the hearings and the findings of trial 
examiners to a unit of the general counsel’s office called the Review 
Section. This means that after exceptions are filed and oral argument 
is scheduled, the Board Members rely for their knowledge of the 
cases upon a memorandum submitted by one of the review attorneys. 
The memorandum sent to each member is identical and has alread 
been reviewed and revised by the supervisory employees of this 
Section, even though they have not seen the transcripts or familiar- 
ized themselves with the briefs and bills of exception. Unless the 
final memorandum, therefore, differs from the trial examiner’s report 
in major respects, the attention of the Board Members may not be 
focused upon the sharpest issues in the case. 


After the Board has voted, it has also been the practice to assign to 
the Review Section the duty of preparing a draft opinion. Conse- 
quently, unless there is a dissent which one of the majority members 
sees fit to answer, both the decision and the form in which it 
appears are virtually a product of the corporate personality of this 
legal section. In other words, the Board, instead of acting like an 
appellate court where the divergent views of the different justices 
may be reflected in each decision, tends to dispose of cases in an 
institutional fashion. To that extent, the congressional purpose in 
having the act administered by a Board of several members rather 
than a single administrator has been frustrated." 


13 Taft-Hartley Act §10(e), 61 Stat. 147-48 (1947), 29 U.S.C. §160(e) (1958). 
14S. Rep. No. 105, 80th Cong., Ist Sess. 8-9 (1947), 1 Legis. Hist. 414-15. 
Significantly, the textual statement of Senator Taft drew support from a Supreme 
Court decision which issued shortly after the Wagner Act was passed. In that decision, 
Morgan v. United States, 298 U.S. 468, 480-81 (1936), the Supreme Court, in dis- 
cussing the propriety of administrative hearings, said: 
the one who determines the facts which underlie the order has not considered 
evidence or argument, it is manifest that the hearing has not been given... . 
The one who decides must hear. (Emphasis added.) 
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The judge must in fact decide, and bear responsibility for his own 
opinions, though he may have as many legal assistants of bis own 
to assist him in drafting opinions on the cases assigned to him. 


The Board may not employ any attorneys for the purpose of re- 
viewing transcripts of hearings or preparing drafts of opinions except 
that any attorney employed for assignment as a legal assistant to 
any Board Member may for such Board Member review such 
transcripts and prepare such drafts.’ 


In order to accommodate this new concept of individual responsi- 
bility to the ever-present backlog of cases, the ever-vexing time lag 
in the issuance of decisions, not to mention the press of time-consum- 
ing administrative matters,"* the membership of the Board was ex- 
panded and such accepted judicial devices as panelization were written 
into the law.?" 


2. No longer could the judge of original jurisdiction (the trial 
examiner) be reviewed, criticized or his product rewritten by any 
supervisor or superior. And no longer could any trial examiner be 
permitted or required to appear before the Board to defend his pro- 
posed decision against the exceptions of aggrieved parties or indeed 
against the Board Members themselves. 


Another questionable practice which the committee has considered 
has been the attendance of trial examiners at executive sessions of 
the Board when cases are being decided. Under its rules, the Board 
gives the parties adversely affected 4 the trial examiner’s report 
an opportunity to appear by counsel before the Board to argue 
exceptions. The rules also permit opposing counsel to appear to 
defend findings in a trial examiner’s report which represents his 
position in the case. It is therefore unfair to the parties to permit 
a trial examiner, after his findings have alternately been assailed and 
defended at public hearing, to make a final defense of his pub- 


15 Taft-Hartley Act § 4(a), 61 Stat. 139 (1947), 29 U.S.C. § 154(a) (1958). 
(Emphasis added. ) 
16 Illustrative of this situation is the following statement by Senator Taft: 
[T]he Board is from 12 to 18 months behind in its docket. While this condi- 
tion is due in part to the fact that limited appropriations have made it necessary 
to curtail the size of the staff in the face of a phenomenal postwar case load, 
this is not the entire explanation. Much of this delay stems from the fact that 
the three Board members are so overburdened with the duty of deciding con- 
tested cases that they have little or no time to give to problems of internal 
organization. The result is that the duties of supervision have had to be 
delegated to subordinate officers who are inured to following a groove of 
traditional methods. 
S. Rep. No. 105, 80th Cong., Ist Sess. 8 (1947), 1 Legis. Hist. 414. 
17 Taft-Hartley Act §$3(a), 61 Stat. 139 (1947), 29 U.S.C. $153(a) (1958). 
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lished determination behind the scenes. It would seem unnec 

to legislate in this matter at all (since the Board has it in its own 
power to correct these practices) if it were not for the fact that 
even the present Board has persisted in adhering to such unjudicial 
practices.*® 


This behind-the-scenes fusion of fact-finding and decision-maki 
must be effectively forestalled, and the independence of all those en- 
gaged in the judicial process completely established.”* 

3. To attain the appearance as well as the fact of acceptable juris- 
prudence, a system under which an agency “not only initiated the 
prosecution of a man, but also judged the fairness of its own prose- 
cution, almost completely free from any judicial review by the 
courts,” *° could not suffice. The role of prosecutor, judge and jury 
rolled into one must give way to a system under which the functions 
of investigation and prosecution are effectively separated from the 
function of adjudication. Thus a new statutory office—the Office of 
General Counsel—was created to perform the all-important prelimi- 
nary functions of investigation and prosecution with finality. This 
new officer was made primarily responsible not to the Board, but to 


the President, and was charged with the responsibility of exercising 


general supervision over all attorneys employed by the Board (other 
than trial examiners and legal assistants to Board Members) and 
over the officers and employees in the regional offices. He shall 
have final authority, on behalf of the Board, in respect of the in- 
vestigation of charges and issuance of complaints under section 10, 
and in respect of the prosecution of such complaints before the 
Board, and shall have such other duties as the Board may pre- 
scribe ...™ 


These then are the basic amendments which Taft-Hartley engrafted 
upon the Wagner Act. They were designed to elevate the standard 
of jurisprudence in the field of labor law. They were designed to 
impart to the basic law an element of genuine fairness and to impart 


18S. Rep. No, 105, 80th Cong., Ist Sess. 10 (1947), 1 Legis. Hist. 416. 
19 Taft-Hartley Act §$4(a), 61 Stat. 139 (1947), 29 U.S.C. $154(a) (1958) 
provides that : 
No trial examiner’s report shall be reviewed, either before or after its publica- 
tion, by any person other than a member of the Board or his legal assistant, 
and no trial examiner shall advise or consult with the Board with respect to 
exceptions taken to his findings, ruling, or recommendations. 
20 93 Cong. Rec. 3953 (1947), 2 Legis. Hist. 1011. 
21 Taft-Hartley Act §3(d), 61 Stat. 139 (1947), 29 U.S.C. §153(d) (1958). 
(Emphasis added. ) 
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to its ministerial agency an outward appearance and an internal 
machinery designed to achieve a higher, more acceptable standard in 
the administration of justice. What has been the effect of these 
amendments? Have their basic purposes been realized? What is the 
history of the jurisprudence of the N.L.R.B. during this later period? 


1. The Substantive Changes. Without attempting to discuss the 
numerous decisions which have been handed down by the Board and 
the courts dealing with the construction of the substantive amend- 
ments as they affect the parties and the public interest, it can be stated 
with a degree of finality that as far as the general public and the 
impartial observer are concerned, the amended act is accepted as a 
basically sound and fair one.” To the extent that this view has come 
to be accepted, the 1947 amendments have succeeded in imparting 
a sense of confidence in the fairness of the basic law—a necessary 
element to the success of any system of jurisprudence. 


2. The Procedural Changes. These changes, the imposing upon 
the Board of the tighter “preponderance” of the evidence requirement 
as a basis for making its findings, and the conferring upon the courts 
of the broader “substantial evidence on the record considered as a 
whole” review standard have served effectively to improve both the 
tenor of the Board’s proceedings and the validity of its decisions. 
Under these new criteria the Board has been forced to confine itself 
more strictly to the record before it, if only because the circuit courts 
have not been at all reluctant to invoke the broader standard of review 
when they feel the Board has not approachd its own task with the 
proper judicial care. 

The effectuation of these amendments has, of course, given the 
parties and the practitioners in this field a greater confidence in the 
innate soundness of this new jurisprudence, for there is reason to know 
that the trial examiner must adhere to certain sound procedures, and 
that he must consider only “legal” evidence. There is also reason to 
know that in assessing the product of the trial examiner the Board 
must consider the record as a whole, with full knowledge that the 
scope of review is sufficiently broad to compel the Board to meet 
these new and improved standards of judicial procedure. 

These amendments must necessarily be recognized as a distinct im- 

22 See results of periodic public opinion polls in 100 Cong. Rec. 2075 


(1954). 
See, for example, NLRB v. Westinghouse Elec. Corp., 179 F.2d 507 (6th Cir. 
1949), denying enforcement to 77 N.L.R.B. 1058 (1948). 
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provement over the standards which they supplanted, and are gener- 
ally so recognized, except by those who hold to the basic belief that 


labor relations is not a proper subject for legislative and judicial 
regulation. 


3. The Internal Changes. In assessing the results achieved under 
this group of amendments, discussion will be made first of those which 
permit of a reasonably definite conclusion. 

A. The Trial Examiners. As has been previously indicated, the 
amendments dealing with trial examiners were designed to assure their 
freedom from control of or supervision by the Board or any agent or 
employee of the Board and to remove them from any ex parte or other 
participation in the review of their intermediate reports by the Board. 
These purposes, originally expressed in the Administrative Procedure 
Act,* and specifically reaffirmed and expanded by the appropriate 


Taft-Hartley amendments,” are generally conceded to have been 
effective. 


Indeed it may be stated that these objectives have been realized 
with a vengeance, for the trial examiners have strongly resisted, both 
within and without the agency, any attempt by the Board to establish 
any standard of achievement or mode of internal administration 
which, to the alert eyes of the “independent” trial examiner, even hints 
of an attempt to supervise or control his activities. Indeed, so ap- 
parent is this status of freedom to the trial examiners themselves that 
the more venturesome see fit from time to time to admonish their 
“superiors.” 77 


24 See S. Rep. No. 752, 79th Cong., Ist Sess. 29 (1945). 

25 Taft-Hartley Act §4(a), 61 Stat. 139 (1947), 29 U.S.C. §154(a) (1958). For 
a general treatment of the role of the trial examiner in the decisional processes of 
various regulatory agencies, see Musolf, Federal Examiners and the Conflict of Law 
and Administration (Johns Hopkins Univ. Press: 1952). 

26 Relative to the trial examiners’ reaction to the preliminary consideration by the 
Board of the desirability of establishing an administrative officer to coordinate the 
non-judicial operations of the Trial Examiners Division, certain documents, entitled 
“Memorandum on the Proposed Plan to Establish a Non-Trial Examiner Administra- 
tor for the Trial Examining Division,” “Memorandum on the Legality of the Plan to 
Establish a Non-Trial Examiner Administrator for the Trial Examining Division,” 
and “Impracticality of a Lay Administrator,” were submitted to the Board at its 
executive session of May 8, 1959. These documents almost simultaneously made their 
appearance at various congressional offices and other agencies of the Government. 

27 See for example the Intermediate Report in I. Posner, Inc., Case No. 2-CA-6864, 
IR - 228, issued August 2, 1960, in which it is noted: “With much being currently 
made of a drastic reduction in ‘the time required’ (sic) to process cases through in- 
vestigatory stages, it should be noted that, without reflection on counsel who tried 
the case, such reduction was all too evident at the hearing . . . Speed has apparently 
replaced thoroughness as the test of performance and the measure of achievement. 
Inadequacy of preparation has been substituted for an imagined inertia.” And see 
also the Intermediate Report in Rural Elec. Co., Case No. 30-CA-816, IR-266, issued 
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The work of the trial examiner is now his own. He finds the facts 
and makes his conclusions without let or hindrance from anyone. He 
plays no part in the decisional process at the Board level. His inter- 
mediate report must withstand the scrutiny of the Board and the on- 
slaught of the aggrieved on its own merit. There is absolutely no 
contact with the Members of the Board or the Board agents before, 
during or after the Board’s decisional process. 

The standards established by Taft-Hartley with respect to the 
status and functions of the trial examiners are a decided improvement 
over the standards of earlier years. They have achieved both an 
apparent and actual improvement in the jurisprudence of the N.L.R.B. 
and they have served to remove in large measure the old doubts and 
misgivings which were prevalent in the days when the trial examiner 
was regarded as but another cog in the “institutional” machine. 

B. The Creation of an Independent General Counsel. This par- 
ticular amendment to the Wagner Act has, by students and others in 
the field, been the subject of more comment and discourse than any 
other. The basic concept underlying this amendment was the oc- 
casion of diverse comment during its consideration by the Congress.”* 

On August 21, 1947, pursuant to the statute as it then construed it, 
the Board made a broad delegation of administrative functions to the 
General Counsel.” But, because of the imprecise nature of this section 


August 23, 1960, in which it is stated, at note 20: “The legal assistants who prepare the 
Board’s orders might do well to read the recent decisions of the courts on the issue of 
scope [then follows a lengthy series of citations to court decisions]. The case load 
of the Board is sufficient without provoking needless appeals and the issuance 
of orders which no court will enforce serves no purpose at all.” 

28 The following observations by Senator Taft and Senator O’Mahoney, respectively, 
give evidence of the problems which were to arise out of this amendment. During the 
debate Senator Taft stated: 

So far as having unfettered discretion is concerned [the General Counsel], of 

course, must respect the rules of decision of the Board and of the courts. In 

a respect his function is like that of the Attorney General of the United 
tates. ... 

While Senator O’Mahoney took the view that— 

The bill ought to be called a bill to create a labor czar and promote discord. 
Its first result will be to bring about a struggle for power within the ee | 
between the Board itself and the general counsel; but the general counsel will 
= because, by the language of the bill and the language of the — 
port, he is to be an independent officer . . . with ‘final authority . 
93 Cong. he 7001 (1947), 2 Legis. Hist. 1623, 1629. 

29 This first statement of delegation of powers to the General Counsel, adopted by 
the Board on August 21, 1947, was published in the Federal Register on February 13, 
1948 (13 Fed. Reg. 654). This delegation included the grant of full and final authority 
in respect to the acceptance and investigation of charges, including authority to dis- 
miss, settle, consolidate and sever cases, In addition, the General Counsel was given 
complete control over the initiation of injunction proceedings under section 10(j) 
and 10(7), as well as full and final authority ‘ ‘over the selection, retention, transfer, 
promotion, demotion, discipline, discharge and in all other respects, of all personnel 
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of the law, disagreements arose between the Board and the General 
Counsel as to their respective legal powers. Gradually this disagree- 
ment seeped into the details of internal administration and ultimately 
spilled over into the public press. In this situation the Board began 
to amend, and ultimately to recall its delegation to the General 
Counsel.*° 

This controversy led, in 1950, to the presentation by President 
Truman of Reorganization Plan No. 12. This plan was designed in 
the words of its sponsors to abolish the office of the General Counsel 
and to establish 


clear-cut lines of authority, improvements in spans of attention and 
control, elimination of confusion in areas of responsibility and 
authority, together with a strengthening in unity of internal manage- 
ment, all [of which] augur well for economy of operation and im- 
proved efficiency in service. This is concurred in by the entire 
present National Labor Relations Board, in their unequivocal, and 
unanimous endorsement of Reorganization Plan No. 12.31 


But the plan was rejected by the Congress. 


Experience has demonstrated that the creation of the office of 
General Counsel and the separation of prosecuting functions from 
the judicial functions in the interpretation and administration of the 
law has removed much of the dissatisfaction of employees, employ- 
ers, and the public which grew out of the prior Act, its interpreta- 
tion and enforcement. 

A law written in answer to the overwhelming demand of the 
people should not, through indirection and subterfuge, have one of 
its most effective remedial provisions repealed by the failure of one 
House of Congress to act on a reorganization plan.** 


After this initial crisis had abated, the Board made a much less 


engaged in the field and in the Washington Office (other than Trial Examiners, 
Legal Assistants . . . Solicitor . . . Executive Secretary ...).” It was also provided 
that “procedural and operational regulations . . . under the supervision and direction 
of General Counsel, will be prepared and promulgated by the General Counsel.” 
(Emphasis added. ) . 

30 The eventful history of the so-called delegations of powers may be found in the 
following published records: 13 Fed. Reg. 654 (1948) ; amended by 15 Fed. Reg. 1088 
(1950) ; amended by 15 Fed. Reg. 5133 (1950) ; revoked by 15 Fed. Reg. 6460 (1950) ; 
restated by 15 Fed. Reg. 6924 (1950) ; revoked by 19 Fed. Reg. 8830 (1954) ; restated 
by 20 Fed. Reg. 2175 (1955) ; amended by 23 Fed. Reg. 6966 (1958) ; amended by 
24 Fed. Reg. 6666 (1959). 

31 Reorganization Plan No. 12 of 1950, H.R. Rep. No. 1852, 81st Cong., 2d Sess. 
3-4 (1950). 

32 Td. at 30. 
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sweeping delegation to successive General Counsels.** However, 
problems again developed in the late 1950’s and although they did 
not run so deeply into areas of legal interpretation, they did pose 
serious administrative problems for the agency. Once again these dis- 
agreements escaped the confines of the N.L.R.B. and became a subject 
of consideration by other branches of the government.* At about 
this time a new General Counsel was appointed. The present General 
Counsel is operating under a delegation virtually as broad as that 
under which the first General Counsel assumed his duties.** 

The foregoing history indicates that this section of the statute 
leaves something to be desired. And while it may be, and has been, 
argued that notwithstanding the frailties of this section of the law, 
“reasonable men” should be able to accommodate themselves to it, the 
problem is not so simple as that. There is underlying all this the ques- 
tion of accountability. Certain Members of the Board (past and 
present) feel strongly that as long as the statute reads as it does, the 
Board must retain in its own hands the power and means of meeting 
its statutory responsibilities. These Members feel that a sweeping 
delegation of function and authority to the General Counsel consti- 
tutes on their part an abandonment of basic legal responsibilities which 
they cannot in good conscience permit.*® 

It would seem that the effective resolution of this recurring problem 
lies in one of three directions: 

(1) A return to the system of no independent General Counsel 
which prevailed under the Wagner Act. 

(2) A careful delineation by statutory amendment of the respec- 
tive areas of responsibilities of the Board and the General Counsel, or 

(3) A further amendment to the statute severing completely the 
judicial function of the Board from the investigative and prosecuting 
functions of the General Counsel. This in fact would require the 
establishment of two separate agencies—the Board, more in the nature 
of a labor court, free of administrative responsibilities and confined 
almost exclusively to judicial functions, and a new agency, under the 
direction of a General Counsel or administrator, responsible for the 


33 See note 30 supra. 

34See Letter From the Bureau of the Budget to Member Philip Ray Rodgers 
(then Acting Chairman of the Board), August 22, 1958. 

35 See 23 Fed. Reg. 6966 (1958), amended by 24 Fed. Reg. 6666 (1959). 

36 Minute, Board Executive Session dated August 3, 1959, delegating to the General 
Counsel the unrestricted right to appoint Regional Directors. See also, for a general 
treatment of this subject, the report on Improving Organization and Management of 
the National Labor Relations Board by title only of McKinsey & Company, passim. 
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carrying out of all non-judicial functions in the administration of the 
act, completely separated from the Board and responsible only to 
the President.** 

It would seem to the writer that this latter approach is the most 
desirable one, for it is consistent with the basic purpose which under- 
lay the initial amendment—that of breaking up the institutional ap- 
proach and separating that which is judicial from that which is non- 
judicial. 

Now while it may be true that this amendment as presently written 
has been the cause of more than occasional difficulty in the admin- 
istration of the act, it should by no means be concluded that this 
amendment, over-all, has been a failure. The contrary conclusion is 
more than justified, for certainly this amendment has effectively 
separated the judicial functions from the non-judicial functions. The 
Board has no contact with a case whatsoever in the pre-complaint 
stage.** The independence of the General Counsel in the mode of 
investigation and in the ultimate decision based on that investigation 
is unquestioned. The Board is, in fact, oblivious of, if not indifferent 
to, what has transpired in any case where a complaint is not issued. 
Generally speaking the Board is aware of, and concerned with, those 
cases in which a complaint is issued, only when the hearing is con- 
cluded and the case is before the Board for final disposition. 


The Board, in light of this change, can no longer pick and choose 
the type of cases upon which it will proceed, and thereby influence 
and control the direction of the law’s development. This power rests 
firmly in the hands of the General Counsel. The impact of the Board 
on the law’s development is confined solely to its judicial pronounce- 
ments, and those pronouncements are limited to a consideration of 
only those questions which reach the Board as a result of the prior, 
independent action of the General Counsel. 

Certainly this amendment, regardless of any deficiencies it may 
contain, has effectively overcome the old institutional approach under 
which the agency, and particularly the Board, acted as a sort of com- 
posite prosecutor, judge and jury. Certainly this amendment has 


37 See Report by Advisory Panel on Labor-Management Relations Law to the 
Senate Labor Committee on Organization and Procedures of the NLRB, (Prof. 
Archibald Cox, Chairman), S. Doc. No. 81, 86th Cong., 2d Sess (1960), and see S. 659, 
83d Cong., Ist Sess. (1953), introduced by Senator Taft to establish an Administrator. 
_ 38The single exception to this statement lies in the matter of the General C 
se authority to obtain injunctions under 10(j) of the act. See 23 Fed. Reg. 
6966 (1958). 
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achieved a separation of functions in full keeping with the highest 
standards of American jurisprudence. 

C. The Five-Member Board and the Decisional Process. The 
primary purpose of the amendment dealing with the internal organiza- 
tion of the “Board side” of the agency was to break up the in- 
stitutional approach and to make certain that those appointed to 
decide the cases actually decided them. This aim was to be realized 
by adding more members to the Board, by legalizing panelization, by 
abolishing the review section, and by providing for staffs of legal 
assistants responsible to the individual Board Members.® 

An appraisal of the results achieved under these amendments must 
inevitably be colored by certain value judgments, in view of the vary- 
ing weights which might be accorded a given set of facts by different 
appraisers. With respect to the “abolition” of the review section, it 
is worthy to note that the employees of that section were transferred 
en bloc to the Enforcement Division “before August 22, 1947” (the 
effective date of the act), and with the exception of but a single 
employee, were transferred back to the Board Members as part of 
their individual staffs of legal assistants, after the act became effec- 
tive.*° While such action may be defended on a number of reasonable 
grounds, it scarcely constituted a mortal blow to the “institutionalism” 
which had prompted the Congress to abolish the review section. 

Now as to the procedure to be followed in the decisional process, 
it is worthy of note that the procedures adopted have from time to 
time run the gamut from rather diffuse delegation to no delegation 
and back again. Certainly, the judicial function extends far beyond 
the reach of the Board Members themselves. Among those who are 
engaged in this process to a greater or lesser extent are the following: 

1. The Executive Secretary. Among the duties of the Executive 
Secretary may be found the following: 


The Executive Secretary will supervise or perform the functions of 
scheduling oral arguments, preparing and issuing orders and notices 
to parties, [and he will have the power] to grant or deny requests 
for postponements of oral arguments, requests for extension of time 
for filing briefs, and such other similar requests. He may prepare 
and issue in the name of the Board routine orders in connection with 
Stipulations for Certification Upon Consent Election and Certifica- 


89 See Sections 3(a) and (b) and 4(a) of the Labor-Management Relations Act 
of 1947, 61 Stat. 139, 29 U.S.C. $$ 153(a),(b), 154(a) (1958). 
49 Minute, Board Executive Session dated August 8, 1947. 
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tions or Dismissals following Board-ordered elections in which no 
ruling on objections or challenges is necessary.* 


A cursory reading of the above description may seem to indicate that 
only routine duties are involved in this office. But in each of these 
areas there is considerable discretionary latitude, the exercise of 
which may have a definite and at times a decisive effect upon the 
course a particular case or question may follow. This is particularly 
so in view of the fact that nearly all day-to-day contacts with the 
regional offices and the parties, as well as the assignment of cases, 
are handled through this office. Moreover, in the press of other duties, 
the Board has not found it possible to restrict the duties of the 
Executive Secretary’s office, but, rather, has been required to expand 
them. 


2. The Sub-Panels. While cases began to issue as “panel cases” 
shortly after the creation of the so-called panel system,* it is worthy 
of note that there were no panel sessions as such. These “panel” 
sessions were in fact sub-panel sessions. These sub-panels were com- 
posed not of Board Members, but of Chief Legal Assistants to the 
Board Members.** And while the cases processed by such sub-panels 
for routing and issuance through the panel members were to deal only 
with “routine” matters, the fact remains that such “routine” cases 
constitute the bulk of the Board’s production.** 


3. The Board Member of the Month. Unlike its title, this designa- 
tion does not connote a citation or an award. It is a device established 
by the Board to relieve the full Board of the consideration of certain 
routine matters such as 


approval of settlement agreements, compliance reports, General 
Counsel recommendations regarding enforcement proceedings, re- 
quests for permission to appeal from Trial Examiner rulings, re- 


41 Minute, Board Executive Session dated August 22, 1947. See also 13 NLRB 
Ann. Rep. 5 (1948). 
, cise) Board Executive Session dated December 10, 1947. 13 NLRB Ann. Rep. 
43 Minute, Board Executive Session dated June 25, 1948. 
The legal assistant and supervisor will then report the case orally to a three- 
man Panel consisting of the three chief legal assistants to the three Board 
Members who constitute the panel which is to decide the case. After the case 
has been fully reported and discussed, the three chief legal assistants will make 
a recommendation to their Board Members. The chief legal assistant of the 
Board Member to whom the case is assigned will then report the case and the 
recommendation to his Board Member. The other two chief legal assistants 
will similarly report to their respective Board Members. 
44 See 13 NLRB Ann. Rep. 9 (1948). 
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quests for advice from regional offices in connection with represen- 
tation cases in which formal Board action is involved, etc.*® 


Where the question referred to this Board-Member-of-the-Month 
involves some unsettled policy question, he is required to take the 
matter to the full Board. These functions are presently rotated from 
Board Member to Board Member on a monthly basis with each Board 
Member handling such matters every fifth month. 

4. The Appeals Committee. This committee, established soon 
after the act became effective, consists of the Board Members’ chief 
legal assistants who, with the assistance of the Executive Secretary, 
consider and make recommendations to the Board respecting the 
disposition which should be made of appeals from regional directors’ 
dismissals of representation petitions. The committee also acts on 
supplemental motions of various kinds, such as motions to reconsider, 
amend, clarify, etc., where initially the matter was decided by the 
full five-member Board. 

5. The Legal Assistant. The role of the legal assistant (and his 
supervisor) is crucial in this entire process. For it is contemplated that 
the transcript of a hearing as a rule will be read completely only by 
a legal assistant of the Board Member to whom the case is assigned 
for review and possibly by the Member himself.** Manifestly it is 
impossible for a Board Member to begin to read the records, reports, 
briefs, motions, and similar materials of even a fractional part of the 
cases assigned to him, much less those assigned to any other Board 
Member. Necessarily, therefore, great reliance must be placed upon 
the professional integrity of the individual legal assistant, for to a 
considerable extent his evaluation of the record is final and his selec- 
tion of applicable precedent is given great weight. More often than 
not, the original staff product issues as a final decision without sub- 
stantial change. 

In considering the functions of all of the foregoing individuals and 
groups, it should be borne in mind that any of the problems coming 
before them can be brought to the full Board by the simple process 
of referring the matter upward, or by the less simple and much more 
infrequent process of intervention by the Board Member himself. 
But even in this process of referral, there is a considerable area of 


45 Minute, Board Executive Session dated May 14, 1948. 

46 Minute, Board Executive Session dated November 26, 1947. See also 13 NLRB 
Ann. Rep. 7 (1948). 

47 Minute, Board Executive Session dated August 22, 1947. 
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discretion and much reliance must necessarily be placed upon those 
groups and individuals for a sound and reasonable exercise of such 
discretion. 

The foregoing machinery, most of which was perfected within a 
year after the enactment of Taft-Hartley has continued without sub- 
stantial change to the present writing, except that in the early fifties 
this entire machinery was suspended,** and every case was memoed 
and brought to a full Board session. After a period of months during 
which many basic policies were reviewed and in some instances modi- 
fied, the mechanism was reestablished bit by bit until it was, to all 
intents and purposes, fully restored in 1954. 

In recent years two additional components have been added to 
this mechanism. 

1. The Expedited R Case Unit. In an effort to cope with the 
mounting case load, the Board in early 1957 established a special unit 
of five legal assistants to specialize in processing short-form repre- 
sentation cases and those short and long-form representation cases re- 
quiring expedition or priority disposition. 

Some twenty months later, this group was expanded to seven mem- 
bers and its assignment was amended to include 


all exceptions to reports on objections and challenges in stipulated 
or Board-directed elections. . . .5° 


The matters handled by this unit regularly issue as panel decisions, 
the members of which panel are rotated at bi-monthly intervals. 

2. Panel Sessions. On March 9, 1960, the Board established the 
first meeting schedule for Board Member panels.** These sessions 
were established for the purpose of considering matters referred to 
the Board Members’ panel by its respective sub-panel, in order that 
decision might be expedited and the issues resolved short of a full 
Board session. 

This, then, is the adjudicative mechanism presently functioning 
within the N.L.R.B. outside the scope of the full Board session. It 
would seem to the uninitiated, after a simple reading of the foregoing, 
that there would remain little or nothing to consider at a full Board 
session. Nothing could be further from reality. It is a fact that more 


48 Intra-staff memorandum dated October 20, 1953. 

49 Minute, Board Executive Session dated April 18, 1957. 
50 Minute, Board Executive Session dated February 2, 1959. 
51 Minute, Board Executive Session dated February 26, 1960. 
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problems reach the full Board than can be effectively handled. 

In the first place the individual Board Member may designate cer- 
tain cases, because of the issues involved, the nature of the case, or the 
line of precedent related thereto, for direct consideration by the full 
Board. In addition, cases or problems arising in any of the other 
foregoing units may be referred to the full Board for any substantial 
reason, or simply because those considering the case at that level are 
not unanimously agreed as to the manner in which it should be 
handled.** Thus the flow of cases and problems to the full Board 
more describes a rushing river than a rippling rill.® 

If this be the basic adjudicative machinery of the N.L.R.B., to what 
extent has it achieved the aim of those who adopted the amendments 
designed to attain an improved and more effective jurisprudence at 
the Board level? Any evaluation of the results attained must be 
weighed against the ever-increasing work load which bears inexorably 
upon the Board. 


Nevertheless, in the opinion of the writer it can be stated in all 
candor that the reduction in time lag and the tremendous increase in 
case production foreseen by those who adopted the amendments 
simply has not materialized. The fact that the Board itself has never 
really functioned in traditional panel fashion may account in part for 
this result. But other explanations present themselves, not the least 
of which is the likelihood that in forecasting the results to be achieved 
by this change, the drafters of the amendments overlooked the proba- 
bility that the institutional approach of the review section could 
produce decisions much more rapidly than a system geared to in- 
dividual action. It is quite apparent that individual reflection and 
deliberation and mass production do not go hand-in-hand. 


This leaves for consideration the question as to whether or not these 
amendments have achieved their principal purpose, that of making 
certain that those appointed to decide actually do decide. This ques- 


52 Minute, Board Executive Session dated May 14, 1948; intra-staff memorandum 
dated February 11, 1957. 

53 For example, in the intra-staff memorandum dated February 11, 1957, respecting 
the functioning of panels and sub-panels it is stated: 

It is not assumed that a dissent by one panel member automatically converts a 
case into a full Board case. The dissenter has the option of letting the decision 
issue on a 2-1 vote or sending it to the full Board. (Emphasis added. ) 

54 It should be of more than passing interest to note that since the enactment of the 
Taft-Hartley Act, the Board has issued, as of June 30, 1960, 29,497 decisions in 
contested cases. 

55 As of September 1, 1960, there were pending for decision at the Board level 
367 unfair labor practice cases, comprising a total of 188,264 transcript pages. 





270 THE GEORGE WASHINGTON LAW REVIEW 


tion cannot be categorically answered. It is apparent that these 
amendments have drawn the deciders more fully and directly into 
the decisional process. But it does not follow that the decisional 
process is completely, or even substantially, confined to the Board 
Members. Certainly the present decisional process is marked by a 
substantial degree of delegation; certainly it would be a gross exag- 
geration to state that every record, every brief, every decision comes 
under the personal scutiny and review of the individual Board Mem- 
ber. Thus, on balance, it would seem that these amendments, though 
they have achieved substantial improvement, have fallen far short of 
attaining their full purpose in concentrating the decisional process 
at the Board level. 

And given the present law, and given the present case load trends, 
it seems inevitable that these standards of jurisprudence are not pos- 
sible of attainment. For as more legal assistants are added to each 
individual staff, and more “expediting” delegations are made, the 
Board moves slowly but steadily toward a situation where not one 
review section but several review sections will hold sway. This con- 
clusion is based on nothing more profound than that there is a limit, 
a definite limit, to the span of control, the span of attention of any 
single human being—even a Board Member. 

It seems to the writer that if those who are appointed to decide are 
effectively to decide, the basic statute must be further amended. This 
amendment could take one of several forms: the creation of regional 
boards; the vesting of a degree of final authority in the trial examiners; 
or the creation of a labor court. But implicit in all of these changes 
is the need, the urgent need, for establishing by law®’ some regulatory 


56 While the total filings coming into the agency, both in complaint and representa- 
tion cases, continued to mount, it is worthy of note that the time-lag at various ad- 
ministrative levels of the agency has been substantially improved, except at the Board 
level. For example, among the unfair labor practice cases, the number of days re- 
quired for processing are: 

From filing to complaint 

From complaint to close of hearing 

From close of hearing to intermediate report 

From intermediate report to Board decision 1 
(Special Statistical Study conducted by the Statistical Analysis Branch, August 17, 
1960 


57 In view of the statutory language it would seem that such changes would have 
to result from legislative, rather than internal rule-making, action. See Cox Com- 
mittee report, note 37 supra. Congress has recognized the fact that the time-lag 
in the agency is still a serious factor and has, in recent years, substantially increased 
the appropriations for the agency. However, the first changes in the basic law were 
made by the Landrum-Griffin amendment of 1959: $ 3(b), 73 Stat. 542, 29 U.S.C. 
§ 153(b) (Supp. I, 1959) (authorizing the Board to ney to its Regional 
Directors certain powers in representation matters); § 8(b)(7)(C), 73 Stat. 542, 
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mechanism for shutting off at appropriate levels within the agency the 
unimpeded flow of cases upward and for permitting case movement 
to the Board on a controlled, selective basis. If some such action as 
this is not taken, the effort to achieve a sound and effective system of 
jurisprudence in labor law must inevitably fail at the Board level— 
the very level where it must succeed if it is to succeed at all. 

In conclusion, therefore, it would seem, within the scope of this 
article, that the later history of the N.L.R.B. reflects an encouraging 
evolvement toward a system of jurisprudence in labor law which is 
in substantial keeping with basic American concepts. Those who 
drafted the statute designed to attain this result were resolute in their 
purpose. And the blows they struck to achieve that purpose were 
blows of resolution. That their objectives have not been achieved in 
every particular must be conceded. Yet it would seem that the 
ultimate accomplishment of these aims must be inevitable, for in a 
society such as ours all significant areas of activity must finally be 
brought within the rule of law. And the rule of law presumes a 
sound system of jurisprudence. At this moment we are approaching 
the threshold of that attainment in the field of labor law. Perhaps in 
the not too distant future someone will recount that full attainment 


in an article entitled “the late, late history of the N.L.R.B.” 


= U.S.C. § _158(b) (7) (C)_ (Supp. I, 1959) (requiring the Board to direct elections 
orthwith” in certain picketing situati ions). 





THE CHANGING PATTERN OF ISSUES IN LABOR 
RELATIONS CASES BEFORE THE BOARD 


John H. Fanning* 
Member, National Labor Relations Board 


Trying to recreate the shifting pattern of issues before the Na- 
tional Labor Relations Board over its 25-year history is a large order. 
An issue in labor-management relations is not a floating abstraction, 
but rather a living clash of viewpoints inextricably woven into the 
fabric of a particular time. The issues that loomed large yesterday 
have a way of diminishing, while others, scarcely noticed at the time, 
rise to importance as the years pass. A quarter century can fluctuate 
the majors and the minors considerably. 


In the early days of the act, the great issues naturally centered on 
the discrimination against employees for organizing or participating 
in unions. This still bulks large in the administration of the law, but 
the issues in this area today are mostly ones of evidence. The keystone 
of the act, of course, from the beginning was collective bargaining, 
and this is the part of our structure of labor-management relations that 
is still far from complete. Because this is where many of the major 
issues of the future seem to lie, I would like to focus mainly upon 
the changes in this area of the Board’s activity. 

Our story might be said to start on a warm mid-June day in Pitts- 
burgh. A group of union and employer negotiators sat down to 
bargain. The bargaining was hard, but 15 days later they had reached 
an agreement that the union representatives were willing to take back 
to their members for approval. The union negotiators had all returned 
to their office, when the chief management negotiator sent a car to 
bring one of them back. The company representative had one point 
that he wanted to clear up. He declared bluntly that, while the agree- 
ment reached was firm if accepted by the employees, the company 
would not put its signature on any contract or agreement with a 
union. This management declaration of July 1, 1937, of course was 


*A B., 1938, Providence College; LL.B., 1941, Catholic University. Attorney, Office 
of the Solicitor, Department of Labor, 1942-43. From 1943 through 1957, held a 
variety of industrial relations positions in the Department of the Army and Department 
of Defense. 
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ultimately to make history. This was the H. J. Heinz case.’ Manage- 
ment’s position was that the Labor Act,’ which had been declared 
constitutional only three months earlier, did not require that agree- 
ments be put into writing and signed. This was a common view 
among employers’ counsel in those days, and the act itself was silent 
on the subject. 

Three and a half years later, in 1941, the Supreme Court ruled, 
without dissent, that the refusal to sign a written contract was an 
illegal refusal to bargain. The Court held that, even though the 
National Labor Relations Act did not specify it, effective collective 
bargaining required signed written agreements, when requested.* In 
the years between the events in Pittsburgh and the Supreme Court’s 
decision, the question had gone through seven courts of appeals. 
These courts held, 6 to 1, that signed written agreements were 
required. Nonetheless, the Supreme Court’s ruling may well be said 
to open the era of modern collective bargaining. From that day, 
the contract began moving to the forefront of American labor-man- 
agement relations. The decision was a major step toward putting into 
practical effect what the Court two years earlier in the Sands case* 
had taken to be the objective of the statute—the making of labor 
contracts “binding on both parties.” Today with an estimated 130,000 
agreements in effect, covering about 18,000,000 employees,® the con- 
tract undoubtedly is the focal point of our labor law. 

This is not meant to suggest that the written agreement was an 
innovation brought by the Labor Act of 1935—far from it. Actually, 
the written union agreement dates back at least to 1795 in the print- 
ing industry,*® and by the 1890's, written “trade agreements,” as they 
were called, were quite common within the limited areas where 
unions were organized.’ In 1937, the Labor Department surveyed 
2,900 establishments where unions were recognized in some degree, 
and found that more than 66 per cent of the employees were under 
written agreements.* However, most of the big industries, except 
mining, were not yet in this category. 

1H. J. Heinz Co. v. NLRB, 311 U.S. 514 (1941). 

2 National Labor Relations Act, 49 Stat. 449 (1935). 

3 Supra note 1, at 525-26. 

*NLRB vy. Sands Mfg. Co., 306 U.S. 332 (1939). 

5U.S. Dept. of Labor, Bull. No. 1267 (1959). 

® Stewart, Annals, Sept., 1910, p. 321. 

T™ Commons, 1 History of Labor in the U.S. 121 C1955) NLRB Bull. No. 4, Written 


Trade Agreements in Collective Bargaining 22-23 (1 
8 NLRB Bull. No. 4, supra note 7, at 215. 
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The original act, however, did not provide any machinery for 
enforcing labor contracts, and enforcement in the state courts was 
so rare as to be nearly non-existent. Unions, gun-shy of the courts 
because of their bitter experience with strike injunctions, relied almost 
entirely upon self-help to make agreements binding. At least some of 
this shyness had been dissipated by the ban on federal labor injunc- 
tions in the Norris-LaGuardia Act of 1932.° And by 1938 we find 
the General Counsel of the American Federation of Labor testifying 
before the House Judiciary Committee that labor organizations were 
no longer afraid of being made suable in the federal courts.” He 
indicated also that they would like to do some suing of their own. 

The courts of those days, however, did not know quite what to 
make of a union agreement as a legal instrument, and their varied 
reactions to it were not unlike those of the blind men of the ancient 
story examining an elephant. Nor have the courts of more recent 
times been a great deal more successful. They have viewed it as a 
“charter,” a third-party beneficiary contract, or a “treaty,” or a 
mere expression of custom and usage, or a schedule of tariffs like 
those of a common carrier." The question of the true nature of a 
labor contract continues to simmer on a back burner of the judicial 
stoves. The Supreme Court, when offered an opportunity in the 
Westinghouse’ case to name the dish, judiciously declined. 

Meanwhile, though, one of the employer’s main interests in a labor 
agreement—the no-strike clause—was given indirect enforcement by 
the development of the rule under the act that employees could be 
lawfully discharged for striking in violation of a no-strike agreement.” 

But coming back to the Heinz case of 1937, the course of bargaining 
there was not unusual in that time, except possibly for the relative 
speed of negotiations and the clear-cut way it presented a major ques- 
tion of law. The Board reported in 1938 that a large share of the 
bargaining cases coming before it involved outright refusal of the 
employer even to meet or negotiate with the employees’ representa- 
tive."* Refusal to make a binding contract was almost as common 





9 47 Stat. 70, 29 U.S.C. $$ 101-15 (1958). 
10 Quoted in Busby v. Electric Util. Employees Union, 147 F.2d 865, 866-67 (D.C. 
Cir. 1945), holding unions suable on contract in the District of Columbia. 
11 See J. I. Case Co. v. NLRB, 321 U.S. 332, 334-35 (1944). 
‘ “ (19s) Westinghouse Salaried Employees v. Westinghouse Elec. Corp., 348 U.S. 
3; > 
18 See Scullin Steel Co., 65 N.L.R.B. 1294 (1946). 
143 NLRB Ann. Rep. 90 (1938). 
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where unions were making their first appearance. The extent of em- 
ployer resistance to employee organization is indicated by the fact 
that, during the four-year period while the Heinz case was wending 
its way to the high court, the Board reinstated more than 48,000 
employees who had been discharged for union activities. This was 
almost double the number reinstated in the next six years, and it does 
not count the 190,000 strikers the Board found had been illegally 
denied reinstatement.’® The comparable figure today is between 1,000 
and 1,800 employees reinstated a year. 

Probably the major immediate question of the first few years of 
the act was whether employer-controlled unions and representation 
plans could continue under the new law. These organizations had 
flourished in the 1920’s as the employer’s answer to employees’ appar- 
ent yearning for self-organization. Some 400 of these organizations 
covered in one survey were reported to have more than 1,300,000 
members—equivalent to more than half the membership of the AFL 
at the time.’* Many of the early Supreme Court decisions on the act 
involved the question of employer control of employees’ organiza- 
tions, and particularly the Board’s newly-fashioned remedy of per- 
manent disestablishment. In 1941, the Board disestablished no less than 
500 employer-controlled labor organizations,” and the next year it 
disestablished another 283.'* Such organizations are still with us but on 
a greatly reduced scale. In 1959, the Board had to disestablish only 
a” 


Incidentally, the Supreme Court last year decided a question closely 
related to the employer-controlled union familiar in the early days of 
the act. This was in the Cabot Carbon” case, where the issue was 
whether an employer could operate advisory committees of employees 
to take up grievances and, in some instances, to delve into other 
matters on which the act requires bargaining. The Supreme Court 
unanimously found that such advisory committees were labor organi- 
zations in the sense intended by the act, thus affirming the Board’s 
conclusion that such committees could not be dominated or assisted by 
employers. 

1512 NLRB Ann. Rep. 88 (1947). 

16 Dulles, Labor in America 256 (1949). 
176 NLRB Ann. Rep. 18 (1941). 
1812 NLRB Ann. Rep. 88 (1947). 


19 24 NLRB Ann. Rep. 164 (1959). 
20 Cabot Carbon Co. v. NLRB, 360 U.S. 203 (1959). 
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This brings the main line of our story up to the outbreak of World 
War II. The questions as to the employer-controlled union had been 
pretty well explored and were settled at least for the time being. The 
necessity of written agreements was well established. During the war 
period, the only major bargaining issue which came to the fore was that 
of the individual contract and negotiations with individual employees 
when a union had been chosen. These questions, however, really 
dated from the prewar period. It simply takes a long time to get an 
issue from the bargaining table through to the Supreme Court. Indi- 
vidual agreements were held to fall before a group agreement, and 
individual bargaining was held precluded by the employees’ selection 
of a group representative. 

But World War II probably must be credited with a substantial 
part in teaching the art of peaceful bargaining to both employers and 
unions. The national unions early took a pledge not to strike during 
the war—a pledge which they kept with highly commendable fidelity 
in the face of considerable pressure at various times. And, as millions 
of men went into the armed forces and orders for war materials 
mounted, many a recalcitrant employer either swallowed or forgot 
his former animosity to unions. Peaceful bargaining was pretty much 
a necessity, and the War Labor Board, while wielding with little 
hesitation its great powers to fix wages and working conditions, none- 
theless adopted many of the formalities of bargaining as part of its 
procedure. The tripartite composition of WLB also brought a large 
measure of bargaining technique into the upper reaches of labor- 
management relations as representatives of labor, management and the 
public strove to weld their differing points of view into a composite 
national policy. 

The war also had its aftermath in labor-management relations. The 
continuation of wage controls in the postwar period sent unions out 
along the social security path in search of benefits for their members. 
Fringe issues, as they were first called, became the major bargaining 
matters of the day. This departure from straight wage-and-hour trade 
union interest of the past immediately boiled up into a major issue for 
the National Labor Relations Board—a red-hot issue, at least from 
the standpoint of public interest. As the Board held that bargaining 
was required, first on pensions, and later on group insurance and 
bonuses, a great outcry went up from management. But the courts 
of appeals, one after another, upheld the Board’s decision, and the 
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question was never even reviewed by the Supreme Court. The fringe 
issues had become a part of the regular fabric of collective bargaining. 
Later, when the Board” and a court of appeals held bargaining was 
required on an employee stock purchase plan, it raised only a relatively 
small ripple of management complaint. But stock purchase plans, 
unlike pensions, insurance and bonuses, have attracted little interest 
from the unions as a subject of bargaining. 

Surveying the field of bargaining subjects, the Board long has 
viewed it as divided into two principal areas. One is the area of manda- 
tory subjects, on which the act requires bargaining. This area is de- 
lineated by the statutory phrase “wages, hours and other terms and 
conditions of employment.” ** On subjects in this area, the parties 
must bargain, but also they have the right to take a position and insist 
upon it to an impasse, as the price of an agreement. The other area, 
which is less sharply defined, is that of permissible subjects—matters 
on which the parties may, by mutual agreement, bargain, but on 
which they are not required to bargain. And also neither may in- 
sist to an impasse upon its position as to a permissible subject. This 
doctrine appeared in many Board decisions over the years, but it 
was only in the Supreme Court’s 1958 Borg-Warner* decision that 
it was officially received by that court. One commentator has 
suggested that it may be only a passing dictum of the Court, but 
the Board has taken the view that the Court meant what it said. 
At issue in the case was an employer’s insistence upon a contract 
provision for a vote of all employees on the employer’s last 
offer and before a strike could be called. The Court agreed 
with the Board that insistence upon such a provision was an 
illegal refusal to bargain. 

Another matter which has risen to the stature of a major issue in 
recent years is union strike and slowdown techniques in connection 
with bargaining. The sitdown strike, of course, was early held to be 
an illegal seizure of property and hence an employee activity not pro- 
tected by the act. The Board has held, somewhat similarly, that the 
slowdown is an unprotected activity for which an employee may be 
discharged. But the question in the recent case is different. It goes 


21 Richfield Oil Corp. v. NLRB, 110 N.L.R.B. 356 (1954), aff'd, 231 F.2d 717 
(D.C. Cir.), cert. denied, 351 U.S. 909 (1956). 

22 Thid. 

2361 Stat. 142 (1947), 29 U.S.C. §158(d) (1958). 

24 NLRB v. Borg-Warner Corp., 356 U.S. 342 (1958). 
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to the bargaining relation. The first such technique to come up for 
scrutiny was the so-called “whipsaw” strike in union bargaining with 
an association of employers. This was the Local 449 case, also known 
as Buffalo Linen.* Here, a union bargaining with an association of 
employers struck one employer over contract issues, and the other 
employers promptly locked out their employees. The Board held that 
this was legitimate self-help on the part of the employers since their 
object was to protect their position as a bargaining group, rather than 
to be picked off one by one through “whipsaw” strikes. The United 
States Court of Appeals in New York disagreed, but the Supreme 
Court found that, by allowing the employers this self-help in the 
situation, the Board had properly balanced the conflicting interests 
here. 

In a somewhat similar vein, the Supreme Court has recently held, 
in the Insurance Agents case,?* that a union does not demonstrate 
bad faith bargaining by using slowdowns and other harrassing tactics 
in the course of bargaining. Such tactics, said the Court, regardless 
of their possible unorthodoxy or undesirability, are legitimate weapons 
available to unions during negotiations, and their utilization is not, 
the Court found, inconsistent with good faith collective bargaining. 
The Court suggested that any reevaluation of the basic content or 
methods of collective bargaining, toward achieving an “ideal” state 
of bargaining, must await clear congressional action. 

Two years after World War II ended, and six years after Heinz, 
Congress came to its first great revision of the national act.” The 
requirement of a written agreement was expressly put into the act, 
and a great deal of effort was given to raising the legal status of the 
labor contract. Section 301(a)”* provided that suits for violation of 
collective bargaining agreements could be brought in any United 
States district court having jurisdiction of the parties, regardless of 
the amount in controversy or the citizenship of the parties. This sec- 
tion took on added significance when, in 1957, the Supreme Court 
in the Lincoln Mills case® held that the section permitted the issuance 
of injunctions to compel performance of arbitration agreements. It 
is noteworthy in passing that, as early as 1922, a New York state 


25 Local 449 v. NLRB, 353 U.S. 87 (1957). 

26 NLRB v. Insurance Agents’ Int’! Union, 361 U.S. 477 (1960). 

27 Labor Management Relations Act (Taft- “Hartley Act), 61 Stat. 136 (1947). 
28 61 Stat. 156 ¢ (1947), 29 U.S.C. § 185(a) (1958). 

29 Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957). 
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court had held that a union-management agreement could be enforced 
by an equity decree commanding performance.** However, that was 
markedly the exception rather than the rule. It is probable that the 
provision of section 301 (a) for contract suits in the federal courts has 
given impetus to the development of labor contract law at the state 
level, although there are still at least a few jurisdictions where a union 
cannot sue or be sued in its own name for damages at law.** Many 
states, though, long ago remedied this situation by statute or judicial 
decision. 

Congress, the Board and the courts historically have been reluctant 
to deal with the substantive matters contained in collective bargaining 
agreements, preferring to leave such matters to negotiations between 
the parties. However, the recent amendments contained in the 
Landrum-Griffin bill passed by Congress in 1959, express a national 
policy on one particular type of agreement. I am referring to the new 
provision usually tagged as the ban on “hot cargo” clauses.** Actually, 
the new provision appears to go farther than that. The most common 
type of “hot cargo” or “hot goods” clause provides that employees 
will not be discharged or otherwise penalized for refusing to handle 
goods from an employer designated by the union as “unfair.” Congress 
apparently meant to make this type of clause void and illegal. How- 
ever, the actual words of the new law forbid an employer and a 
union “to enter into any contract or agreement, express or implied” 
for the employer to boycott the products or services of any other 
employer. This would appear to outlaw not only oral or written 
agreements but also arrangements indicated only by what the parties 
do. Exemptions from some of these provisions are given the building 
and construction industry and the clothing and apparel industry. 

The making of a contract sometimes is spoken of as being the 
“final” stage of collective bargaining, as if an agreement created an 
imperturbable static period between the parties. This, of course, can 
hardly be so unless the contract is of a crystalline clarity seldom 
encountered in human documents, and no new circumstances or 
conditions arise during its term. Practical labor-management relations 
people recognize that bargaining is a day-to-day affair which carries 

80 Schlesinger v. Quinto, 201 App. Div. 487 (1922), 194 N.Y. Supp. 401 (1922). 


81 See Quinn v. Buchanan, 298 S.W.2d 413, 418 (Mo. 1957). See also Annot., 149 
ALR. 508 (1943). 


Labor Management Reporting and Disclosure Act, 73 Stat. 543 (1959), 29 
U.S.C. §158(e) (Supp. I, 1959). 
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right into the administration of an agreement and, like women’s work, 
is never done. The Supreme Court suggested in 1939°* that the original 
act imposed upon the parties the obligation to meet and bargain re- 
specting proposed changes in an existing contract and its correct inter- 
pretation when any doubt as to its meaning arises. The present law 
includes in the scope of bargaining the negotiation of “any question 
arising” under a contract,** but it adds that this does not require 
“either party to discuss or agree to any modification of the terms and 
conditions contained in a contract for a fixed period,” if the proposed 
change would take effect before the contract could be reopened under 
its own terms. 

This language gave the Board a great deal of concern when the 
1947 act was first passed, but the extent of the duty to bargain after 
a contract is made has not yet been explored to any great depth. Cases 
involving the question have been surprisingly few. The Jacobs* 
decision of 1951 remains the landmark. There the Board held the 
exception to the continuing duty to bargain was limited to terms and 
conditions on which there had been bargaining. So, bargaining is 
required during the term of the contract, on any mandatory subject 
of bargaining which is not treated in the contract and was not dealt 
with in negotiations leading up to the contract. The Court of Appeals 
for the Second Circuit agreed with the Board’s interpretation on this 
point, but it declined to pass upon the Board’s view that bargaining 
was not required during the contract term on a subject which was 
fully discussed in negotiations but not treated in the contract.*** There 
the issue stands, unresolved. 

The written agreement also has brought with it a great increase in 
the use of arbitration to settle disputes over contract terms. No 
exhaustive figures on the extent of arbitration seem to exist, but the 
Department of Labor estimated that in 1952 about 89 per cent of the 
contracts in effect provided for arbitration. This compares with its 
estimate that 73 per cent did in 1944.5* One indicator of the extent of 
the use of arbitration is the number of arbitrators supplied by the 
Federal Mediation and Conciliation Service. In 1941, when the 
government supplied arbitrators without charge to the parties, the 


33 NLRB v. Sands Mfg. Co., 306 U.S. 332, 342 (1939) (dictum). 

8461 Stat. 142 (1947), 29 U.S.C. §158(d) (1958). 

35 Jacobs Mfg. Co., 94 N.L.R.B. 1214 (1951). 
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Service supplied only 192. By 1943, the number supplied had risen 
to over 1,000.7 The government ceased furnishing arbitrators with- 
out cost in 1948. Nonetheless, the Mediation Service received over 
2,000 requests in 1959 for names of arbitrators, or panels from which 
parties could choose arbitrators.** 

Undoubtedly, the Lincoln Mills decision referred to above, render- 
ing agreements to arbitrate enforceable in the federal courts, has given 
new significance to arbitration provisions. And it may be noted that 
the Supreme Court in several recent decisions following Lincoln Mills 
has outlined with great emphasis the limited extent to which the federal 
courts may review the merits of a dispute in ordering arbitration, or 
in enforcing an arbitration award.” 

The Board itself has frequently been faced with problems regarding 
arbitration. Section 10(a) of the Labor-Management Relations Act*® 
expressly provides that the Board’s power to prevent unfair labor 
practices is not affected by private means of adjustment, except of 
course as provided in section 10(k) with respect to jurisdictional 
disputes. Nonetheless, where possible, the Board has followed a 
policy of encouraging private arbitration where chosen by the parties. 
Thus, where the question is essentially one of breach of contract, and 
the parties have agreed to arbitrate, the Board has declined, despite its 
unfair labor practice powers, to find alleged unfair labor practices.** 
Similarly, where an unfair labor practice is alleged, and the question 
is mainly factual, the Board has accepted an arbitrator’s determina- 
tion of the factual issues involved.*? Of course, where an arbitrator 
has decided a legal question in contravention of the clear mandate of 
the statute, the Board has not been able to give full weight to the 
arbitrator’s decision.** The line is not always easy to draw. 


Arbitration has recently brought another question to the National 
Labor Relations Board. This is the question of the effect of an 
arbitration clause upon a union’s freedom to strike even though its 
contract does not specifically forego strikes. The question first came 


37 1946 Secretary of Labor Ann. Rep. 108. 

38 12 Federal Mediation and Conciliation Service Ann. Rep. 34 (1959). 

39 Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960); Steelworkers v. 
Enterprise-Wheel & Car Corp., 363 U.S. 593 (1960); Steelworkers v. Warrior & 
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42 Spielberg Mfg. Co., 112 N.L.R.B. 1080 (1955). 

43 Monsanto Chem. Co., 97 N.L.R.B. 517 (1951). 





282 THE GEORGE WASHINGTON LAW REVIEW 


to the Board in the Mead case“ in 1955. The contract clause there was 
simple. It provided that: 


Should any dispute, grievance or complaint arise during the life of 
this agreement which the Business Representative fails to adjust, the 
dispute, grievance or complaint shall be referred to the Arbitration 
Panel which Panel shall be the exclusive means of adjudicating all 
matters. 


The union’s business agent, becoming incensed in a dispute over the 
work assignment of an employee, refused to refer it to arbitration and 
called a strike. The Board held that the strike was in derogation of 
the union’s contractual obligation to take the grievance through 
arbitration to a binding award and, therefore, was unprotected activity 
for which the striking employees were lawfully discharged. Later in 
a case involving the United Mine Workers union, the Board held that 
such a strike in the face of a provision for arbitration, which the Board 
found to add up to a contract commitment not to strike, constituted 
an illegal refusal to bargain.** A somewhat similar situation was found 
in another Mine Workers case,*® where the union called a strike on 
an issue which had been through arbitration to an award which went 
against the union’s view of the matter. The Board held that this award 
became a part of the contract and the strike was one to modify the 
contract and therefore required the 60 and 30 day notices specified 
by the act,*? which were not given. The Court of Appeals in the 
District of Columbia disagreed with the Board on both cases, but 
pitched its decision on the facts rather than on the legal point. Conse- 
quently, the Board did not seek review by the Supreme Court. The 
Board, at the time of this writing, has not yet been called upon to 
determine how these decisions might be affected by the Supreme 
Court’s decision in the Insurance Agents case.*® 

An important role also has been assigned the written agreement in 
union-operated hiring halls. In cases of violations involving hiring 
halls, the Board has found the chief evils to be the lack of non- 
discriminatory standards for referrals of job applicants and the abdica- 


44.W. L. Mead, Inc., 113 N.L.R.B. 1040 (1955). 

45 UMW Local 2935, 117 N.L.R.B. 1095 (1957), enforcement denied, 257 F.2d 211 
(D,C. Cir. 1958). 

46 UMW Locai 9735, 117 N.L.R.B. 1072 (1957), enforcement denied, 258 F.2d 146 
(D.C. Cir. 1958). 

47 49 Stat. 449 (1935), as amended, 29 U.S.C. § 158 (d) (1), (3) (1958). 
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tion of the hiring function to the union. To correct this situation 
the Board in the Mountain Pacific case*® announced two main safe- 
guards which must be put into the contract to legalize a union hiring 
hall under the act. One is non-discriminatory standards for referrals 
and the other is a provision making clear that the employer has not 
delegated to the union the power to hire. Of course, the Board also 
requires that the referral standards and a statement of the method of 
operating the referral system must be posted where employees who 
would use the hiring system can see it. The Board’s Mountain Pacific 
standards are now before the Supreme Court for review,” as appellate 
courts have differed on the Board’s use of these standards. It will be 
interesting to observe the effect of the recent Landrum-Griffin amend- 
ments, expressly legalizing prehire contracts and hiring halls in the 
construction industry.” 

Another type of union contract also has come into prominence 
recently. This is the “sweetheart” contract. Strictly, this type of 
contract is a device for keeping a bona fide union out by granting 
recognition and a contract to a purported union which will ask for 
only minimal benefits, or none at all, for the employees. In return 
for the protection against genuine organization of the employees, such 
a contract ordinarily contains a clause requiring all employees to join 
and pay dues. Such agreements are unquestionably illegal under the 
act if the employees were forced into the union or if the contract was 
made before the union had persuaded a majority of employees to sign 
up freely. If management makes such an agreement, it constitutes 
illegal assistance to the union and the Board will require that recogni- 
tion of the union be withheld at least until it has been chosen freely 
by the employees in a Board representation election. How prevalent 
this type of contract is, no one knows. Racketeers unquestionably 
have used it as means of easy money, but not every case where the 
employer extends illegal assistance to a union is such a case. Last year 


#9 Mountain Pacific Chapter, 119 N.L.R.B. 883 (1957), enforcement denied, 270 F.2d 
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the Board had 267 cases in which it ordered recognition withheld 
from a union because of illegal assistance, but probably only a few 
of these actually involved genuine sweetheart contracts in the racke- 
teering sense. However, from the standpoint of the law, it makes no 
difference whether the union is a “paper” local or a bona fide union, 
it is illegal for the employer to recognize a union as the exclusive 
bargaining representative until it has won over a majority of the em- 
ployees without coercion. 

In summary, it would seem that the story of collective bargaining 
in the United States is the steady rise of the legal status of the collec- 
tive agreement. This began when it was held that good faith bargain- 
ing required the execution of a signed written agreement, if requested, 
when an agreement was reached. Now, like much of history, this seems 
inevitable, but when you go back to study the climate of the times it 
is hard to escape a little nagging feeling that it might have gone the 
other way. But this is no place for such futile speculation. The 
inescapable fact is that the written “trade agreement,” as it used to be 
called, has risen vastly in importance and seems destined for ever 
greater importance as the process of collective bargaining develops. 
It is now enforcible the length and breadth of the land, in the federal, 
if not in the state, courts. The Board also seems to be putting greater 
emphasis on the agreement by such rulings as that holding a strike in 
derogation of contract commitments to be an unfair labor practice, 
and most recently, by its requirement of contractual delineation of 
hiring halls. At the same time, the Board in such fields as arbitration, 
and hiring halls, is confronted with the problem of accommodating 
private contractual arrangements to the expressed policies of the 
statute. As the science of industrial relations progresses, it is hoped 
that our national goals in the field of labor relations—as embodied in 
the various provisions of the act we administer—will more and more be 
reflected in the private agreements reached by parties to the collective 
bargaining process on their own. It is this prospect which holds the 
most encouragement for us at the National Labor Relations Board, 
and which we hope will constitute the pattern of collective bargaining 
in the years which are to follow. 





THE LEGISLATIVE HISTORY OF THE 
TAFT-HARTLEY ACT 


Gerard D. Reilly* 
Reilly and Wells, Washington, D. C. 


Despite the fluctuations of the political tides in the six congres- 
sional elections subsequent to its passage, the Taft-Hartley Act of 
1947, with minor revisions, has been the basic structure of our 
national labor policy. With the continued growth in the economic 
and political power of organized labor in the United States, the pri- 
mary objective of Congress in formulating this act was to restore 
sufficient equilibrium to the field of industrial relations to enable our 
traditional system of private enterprise to continue. A brief descrip- 
tion of the background against which this legislation was enacted, 
however, sheds light upon the particular methods adopted by Con- 
gress to attain this end. 

It is somewhat startling today to recall that until the Taft-Hartley 
Act was passed, the union movement, which had mushroomed from 
two million to 15 million in the decade following the passage of 
the Wagner Act, operated virtually without check or regulation 
under any federal law.? The Norris-LaGuardia Act in 1932 had 
not only rendered labor’s three traditional weapons, the strike, the 
boycott, and the picket line immune from judicial restraint, but had 
also exempted unions from the antitrust laws.* Then, departing in- 
consistently from this laissez-faire approach, Congress three years 
later in the Wagner Act prevented employers from using any self- 
help to deter labor unions from taking over control of their working 
forces. This act imposed numerous restraints and duties upon man- 
agement, but none whatsoever upon labor organizations. 

If it had not been passed in the setting of Norris-LaGuardia, the 
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one-sided character of the National Labor Relations Act of 1935 
would have been less ominous. In a modern industrial state, where 
employees in large factories have little or no chance for personal 
relationships to management, there were sound reasons for allowing 
employees to decide for themselves whether or not they wished to 
have a collective bargaining representative. Thus the sections* which 
prevented employers from coercing workers in such a choice and 
also created a system of secret ballot elections under which work- 
ers were given an opportunity to vote, represented real accomplish- 
ments. 

Unfortunately, however, the subsection [8(3)] enjoining em- 
ployers from exercising any discrimination on the ground of mem- 
bership or non-membership in unions was largely negated by a 
proviso that licensed discrimination against non-union employees if 
an employer signed or was coerced into signing a compulsory mem- 
bership agreement with a union. Similarly, the election system was 
perverted by an ill advised regulation promulgated by the Labor 
Board authorizing unions rather than employers or individual em- 
ployees to file petitions. 

For the purpose of ascertaining a majority, the Wagner Act wisely 
limited the bargaining unit to the employees of a single employer 
and required collective bargaining for a contract only with unions 
chosen by a majority of the employees in such units. The major 
defect of this statutory scheme in operation, however, was that no 
remedy was provided against unions which sought to impose their 
will upon employers and individual workers not represented by 
them in accordance with the act. The Norris-LaGuardia Act was 
construed as not only denying judicial relief against secondary 
boycotts or minority strikes, but also as affording no redress against 
activities undertaken by powerful unions to compel employers to 
violate the majority unit principle. 

The dangers inherent in such a legal vacuum were not clearly 
perceived at first. In 1935, labor organizations other than craft 
unions were relatively weak and factory employment outside of 
the clothing industry was largely non-union. The burgeoning CIO 
utilized the machinery of the Labor Board as a formidable instru- 
ment for organizing these workers, but in areas where it was 
inconvenient to campaign for the votes of non-union employees, it 


# National Labor Relations Act §§ 8(1), (3), 49 Stat. 452 (1935). 
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frequently carried out its organizing efforts, not by the democratic 
process of Board elections, but by resort to intimidation. Thus 
unionization was imposed on large segments of the steel and auto- 
mobile industries in the late 30’s by mass picketing and sit-dewn 
strikes. 

Moreover, the early CIO included in its professional staff certain 
organizers who had gained their experience with the Trade Union 
Unity League, a Communist organization. A number of persons 
sympathetic with their objectives then managed to work themselves 
into key positions in the administrative and review sections of the 
Board. Notwithstanding the efforts of the chairman and the gen- 
eral counsel, both lawyers of high standing, to enforce the act fairly, 
the hostility of such employees toward AFL representatives and 
management counsel gave the Board a reputation for partisanship and 
high-handed administration. 

As a result of an investigation by a committee headed by Repre- 
sentative Howard W. Smith of Virginia, the House in 1940 and again 
in 1941 passed bills amending the Wagner Act. While neither Smith 
bill was ever reported out—or even given serious consideration—by 
the Senate labor committee at the time, the House action was impor- 
tant for it created a climate of opinion for reform in Board procedure. 
Several of the Taft-Hartley Act amendments, although not identical 
in language, had their origin in those bills, e.g., separation of judicial 
and prosecuting functions, the right of employers to file election 
petitions, greater recognition of craft units, and application of the 
tules of evidence to administrative hearings. 

During the war, as consideration for a “no strike” pledge by the 
AFL and CIO, the President by Executive order established a system 
of quasi-compulsory arbitration. This was handled by a tripartite 
agency consisting of labor, industry and public representatives called 
the War Labor Board. After the duty of enforcing wage stabiliza- 
tion had been delegated to this conglomerate agency, it sought to 
allay worker unrest by limiting increases in hourly rates but award- 
ing what became known as “fringe benefits”’—paid vacations, shift 
premiums, company-paid insurance plans, and the like. As these 
were not always sufficient to prevent rank and file employees from 
becoming dissatisfied with union representatives who had promised 
them that the War Labor Board would grant their wage demands, 
the Board embarked upon a “union security” program. This con- 
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sisted of a series of decisions compelling employers to insert check- 
off provisions and maintenance of membership clauses in contracts 
with unions, even though such practices were hitherto unknown in 
the particular industry. 

This policy not only enriched union treasuries but also enormously 
increased the control of union officials over individual employees. 
Employers and employees themselves might have been able to cor- 
rect this situation under the Wagner Act by filing election petitions 
to test the majority status of unions which were the beneficiaries 
of such awards, had not this avenue of relief been closed by N.L.R.B. 
regulations which made no provisions for decertification petitions.® 

Emerging from the war with such tremendous power, the large 
industrial unions called a series of industrywide strikes—petroleum, 
coal, steel, automobiles, and shipping, which threatened to paralyze 
the national economy. When the railroads were struck President 
Truman, who had recently taken office, proposed to conscript the 
strikers into the armed forces. Congress rejected this impetuous 
proposal. It did pass in 1946 a mild measure known as the Case bill* 
which provided a waiting period for strikes and the establishment 
of a national mediation board with authority to hold hearings and 
make recommendations for strike settlements. As a result of floor 
amendments this bill in final form also contained certain provisions 
intended to curb some of the abuses by labor unions. It amended 
the Wagner Act so as to prevent labor organizations from using the 
machinery of the Board to unionize supervisors.’ It made collective 
agreements enforcible in the courts, and modified the Norris-La- 


5 So transparent was the conflict of interest between union officials and rank and 
file members on the issue of “union security” that the NLRB actually issued a pro- 
posed regulation to amend its representation regulations. After a CIO resolution 
denounced the Board as anti-labor, however, a majority of the Board members 
abandoned this proposal. 

6 H.R. 4908, 79th Cong., 2d Sess. (1946). 

7 Early in the war a majority of the NLRB, contrary to the practice during the 
Madden period, had held that unions had the right to file petitions and represent 
foremen as employees. Union Collieries Coal Co., 41 N.L.R.B. 961 (1942). This 
decision caused great consternation in industry, reflected in a bill to overrule it. H.R. 
2239, 78th Cong., Ist Sess. (1943). The bill had favorable approval in the Military 
Affairs Committee in 1943. At that time, as a result of a change in membership, a 
new Board majority overruled Union Collieries and thereafter refused to certify 
unions as bargaining agents of supervisors. Maryland Drydock Co., 49 N.L.R.B. 733 
(1943). Two years later, however, the new member of the Board reversed himself 
and the Board in a 2-1 decision reverted to its earlier holding. Matter of Packard 
Motor Car Co., 61 N.L.R.B. 4 (1945). Congress, perceiving that corporate industry 
could scarcely function if supervisory officials were subject to union discipline, re- 
sented this turnabout and took steps in the Case bill to revive the 1943 proposal of 
the House Military Affairs Committee. 
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Guardia Act by vesting federal judges with authority to grant 
relief against secondary boycotts and jurisdictional strikes. This bill 
was vetoed, and the House was unable to muster the necessary two- 
thirds vote to override. 

The chaotic state of industrial relations in the immediate postwar 
period and the seeming inability of the new Administration to cope 
with the situation were major issues in the mid-term campaign of 
1946 which returned Republican majorities to both houses of Con- 
gress for the first time since 1930. Nevertheless, it was by no means 
a foregone conclusion when the 80th Congress convened in January 
of 1947 that it could accomplish the enactment of any such com- 
prehensive piece of legislation as the Taft-Hartley Act. 

During the first week of that Congress more than 200 bills dealing 
with labor relations were introduced. These ranged all the way from 
such extreme measures as repealing the Norris-LaGuardia and Na- 
tional Labor Relations Acts to bills proposing waiting periods, fact 
finding and compulsory arbitration. Numerous other bills proposed 
an amendment or two to the Wagner Act to deal with some particular 
decision considered obnoxious; others simply contemplated an en- 
largement of the federal facilities for conciliation and mediation. 

There was one Senator, however, who during the recess between 
the fall elections and the new year undertook the preparation of a 
program intended to deal with most of the major issues. This was 
Senator Joseph H. Ball of Minnesota, a journalist by profession, who 
had established a reputation as an internationalist, and as a Republican 
member of the Senate Committee on Labor and Public Welfare the 
previous year had taken the lead in shaping the Senate floor amend- 
ments to the Case bill. 

When the new Congress met, Ball presented four bills for the 
consideration of his colleagues. The first of these was S. 55, a revised 
version of the Case bill, as eventually passed by the Senate and vetoed 
by President Truman. The second was a bill that forbade the inclu- 
sion of any compulsory membership clause in collective bargaining 
agreements. In other words, it contemplated the establishment of 
a national right-to-work law by the device of repealing the proviso 
to section 8(3) of the Wagner Act, thus making it an unfair labor 
practice for an employer to discriminate in hire and tenure for the 
purpose of discouraging or encouraging union membership. 

The third bill, S. 133, was designed to curb union monopoly power, 
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particularly the technique some of the powerful industrial unions 
had evolved in the coal, steel, petroleum and maritime industries of 
formulating a common demand and striking an entire industry until 
the employers capitulated or agreed to some recommended Govern- 
ment compromise. The fourth bill, S. 360, was a thoroughgoing revi- 
sion of the National Labor Relations Act which, despite the many 
criticisms it encountered in the 12 years of its administration, had 
remained unchanged since its original passage in 1935. In developing 
his program, Ball leaned heavily upon his own observations as a 
member of the Senate Appropriations and Labor committees and 
consulted informally with Donald Richberg, the veteran labor law- 
yer who had formerly headed the N.R.A., Theodore R. Iserman, a 
New York lawyer who had just written an impressive critique on 
the National Labor Relations Board,* and other experts in the field. 
The drafting was done by Dwight Pinion of the Senate legislative 
counsel’s office and myself under his supervision. 

S. 360 was introduced and printed in time for hearings before 
the Senate committee and became the basic framework for the amend- 
ments to the Wagner Act embodied in Title I of the Labor-Manage- 
ment Relations Act. Accordingly, a brief summary is relevant: 

(1) It overruled some of the more controversial decisions that 
had been made by the Board in the war period. Thus it (a) defined 
the term “supervisor” and provided that persons so defined should 
not be deemed employees for the purposes of the act; (b) abolished 
the Board rule of not entertaining representation cases except on the 
initiative of labor unions by providing that individual employees 
and employers could also file election petitions; and (c) did away 
with the practice of allowing losing unions to come back every 
month or two and demand another election by providing that the 
results of any Board election should stand for a twelve-month period. 

(2) The internal structure of the Board was reformed by elim- 
inating the review staff and by establishing a well defined separation 
between the judicial and prosecuting functions. In effecting this 
separation, the bill provided for the creation of a new division in 
the Department of Justice and transferred the regional personnel and 
the legal staff to this unit, thus confining the Board staff to the law 
clerks of individual members and the trial examiners. 

(3) The bill made the Wagner Act two-sided by giving the 


8Iserman, Industrial Peace and the Wagner Act (1947). 
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Board authority to prevent unfair labor practices by labor unions 
as well as employers. It did this by adding to section 8 a new sub- 
section forbidding labor organizations to interfere with employees 
in the exercise of rights guaranteed by section 7, and refusing to 
bargain. This was the origin of subsections 8(b)(1)(A) and 
8(b) (3)® of the amended act. 

Other important amendments in the Ball bill that eventually found 
their way into the Taft-Hartley Act were subsections guaranteeing 
the right of free speech to all parties, absent threats; a six-month 
period of limitation on the filing of charges under section 10(b); and 
a provision enlarging the scope of review.’® S. 360 also contained 
a number of proposals later discarded in the deliberations of the 
Senate Committee, the most important of which was one making it 
the duty of employers and employees to resort to the act with respect 
to settling questions over representation and unfair labor practices. 
Thus the bill prohibited not only strikes for illegal objects but also 
strikes to remedy practices for which the act afforded an adminis- 
trative remedy. 

Because of the dominating roles standing committees play in the 
legislative process, there was considerable speculation when Congress 
convened as to whether any significant reform bills could emerge 
from the labor committee of either house. One reason the known 
defects in federal labor laws had not been corrected in previous 
Congresses was that neither the House nor the Senate labor committees 
represented a true cross-section of congressional sentiment. While 
neither Mrs. Norton of New Jersey, nor Senator Thomas of Utah, 
conscientious legislators who headed these committees for several 
sessions, were blind to the need for sound reforms, they always 
feared that if any bills amending existing law were reported from 
their committees, extremists would rewrite them on the floor. More- 
over, many members of Congress who applied for membership on 
these committees were less interested in balancing the scales of 
industrial conflict than in posing as champions of labor before their 
own constituents. As a consequence, both committees had acquired 
reputations as bottlenecks. 


®LMRA, 61 Stat. 140 (1947), 29 U.S.C. §§ 158(b) (1) (A), (b) (3) (1958). 

10 The Ball bill would have done away with the scintilla rule by requiring reviewing 
courts to sustain a Board order only if “supported by the weight of evidence.” This 
amendment went through several refinements in committee before the final test of 

“substantial evidence on the record considered as a whole” was written into section 
10(e). See Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). 
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The shift in party control, of course, made it inevitable that each 
committee would have a new chairman. There was some doubt 
at first as to what appointments would be made. The ranking minority 
member of the House committee for many years was Representative 
Welch of California, an ex-official of the Moulder’s Union, and a 
more vocal labor champion than Mrs. Norton, despite his party 
designation. Welch was induced by party leaders, however, to take 
the chairmanship of another committee. This brought to the fore 
Representative Hartley of New Jersey, an able legislator whose 
competency in this field had previously been concealed by operation 
of the seniority system. The new chairman appointed his staff assis- 
tant, Manly Shepard, as clerk of the committee and then arranged 
with Majority Leader Halleck for the appointment of Gerald D. 
Morgan," a seasoned legislative draftsman, as legal advisor to the 
committee. Holdovers on the majority side were generally sympa- 
thetic with Hartley’s intention to make a legislative breakthrough. 
The new chairman could also count on two respected Southerners, 
Barden of North Carolina and Wood of Georgia, for bipartisan sup- 
port of any constructive program. Vacancies on the committee were 
filled with young men who had a genuine interest in labor problems.” 

The Senate situation was more complex. Senator Taft who had 
been the ranking minority member had taken over the responsibilities 
of leadership of the entire Congress as chairman of the Senate Policy 
Committee. Had he declined the chairmanship of the labor com- 
mittee, however, the next in order of seniority was Senator Aiken 
of Vermont, whose real interest was in agricultural legislation and 
who was also temperamentally disinclined to enter into any con- 
troversy with CIO representatives. Taft, therefore, retained the 
chairmanship. 

Next in line were Ball and Smith of New Jersey, a former Princeton 
professor who had collaborated the previous session with Ball and 
Taft on the Senate version of the Case bill. After them came Morse 
of Oregon, an alumnus of the War Labor Board. 

Three other places on the Republican side were filled by new 
Senators: Donnell of Missouri, a meticulous lawyer found frequently 
in the Capitol law library doing his own research; Jenner of Indiana, 


11 Morgan served in the White House from 1953 to 1960 as counsel and later as 
administrative assistant to President Eisenhower. 

12 Both parties gave assignments on the House Labor Committee to promising, 
newcomers to Congress, including Nixon of California and Kennedy of Massachusetts. 
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a young war veteran, later to become famous as chairman of the In- 
ternal Security Subcommittee; and Ives of New York, who had had 
considerable contact with labor issues as majority leader in his state 
legislature. 

The five Democratic places were filled by Senators who had served 
on the committee before: Thomas of Utah, Murray of Montana 
(both ex-chairmen), Pepper of Florida, Ellender of Louisiana, and 
Hill of Alabama. Of this group, only Ellender had voted for the 
Taft-Ball-Smith amendments to the Case bill. Morse had been op- 
posed to this legislation and Ives had been quoted in a New York 
paper as stating that he would have voted against it had he been in 
Congress the previous year. Thus, despite the fact that the Repub- 
lican side had an eight to five majority on the committee, the prospect 
of any effective legislation was cloudy. 

Both the House and Senate committees held hearings on the pleth- 
ora of labor bills that had been referred to them. The character 
of the hearings on each side was quite different, however, the House 
hearings being more in the nature of investigations into the abuses of 
labor power. Evidence was taken of such incidents as the capture 
of the huge UAW local at Allis-Chalmers by Communists which 
produced serious interruptions of war production; violence and in- 
timidation by imported labor goons in other industrial areas; labor 
racketeering in the produce markets; secondary boycotts by teamsters 
and longshoremen, cutting off food and other vitally needed supplies 
in metropolitan areas. The Senate committee heard a succession of 
union officers, industry representatives, experts and Government 
officials express views on the pending legislative proposals, the Ball 
bills receiving most attention. 

Neither the spokesmen for the AFL nor the CIO would admit 
that any situation calling for legislative reform existed. Persistent 
prodding from committee members did elicit a minor concession or 
two. William Green told the House that the AFL would have no 
objection to freedom of speech for employers or registration of labor 
unions. Philip Murray stuck closely to the line formulated by Lee 
Pressman, CIO counsel, which denounced all proposals to modify 
existing law, but was finally driven to concede that something might 
be done about jurisdictional disputes. 

When the House hearings ended Morgan prepared for Chairman 
Hartley a draft of an elaborate bill that not only incorporated many 
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of the provisions in the old Smith bills, the Case bill and the recently 
drawn Ball bills, but also vested in the courts important responsibili- 
ties to stop unlawful concerted activities. These were defined as 
including mass picketing, stranger picketing, picketing of residences, 
strikes for featherbedding practices or to obtain such concessions 
as employer contributions to welfare funds. 

A number of young lawyers on the committee were also interested 
in legislation promoting more democratic practices in the internal 
affairs of unions. When the Hartley bill was read in committee, it 
was amended to include a section known popularly as the “Mac- 
Kinnon bill of rights.” ** This proposal would have placed certain 
duties upon union officers with regard to the rights of individual 
members. It limited initiation fees to $25, prohibited work permits 
and special assessments unless approved in a referendum vote. It 
forbade unions to impose fines against members engaging in political 
activities disapproved by the union, required notice and hearing before 
a union order of expulsion could issue, provided for quadrennial 
elections of union officers by secret ballot and also required such 
ballots to be conducted when questions of striking or increasing 
dues should arise. 

On April 15, 1947 the bill, as amended by the committee, was 
brought to the floor of the House on a rule. Some minor amendments 
were made in the committee of the whole after general debate. The 
bill passed the House on April 17, 1947 by a vote of 308 to 107. A 
majority of the representatives of each party voted for it. 

After the Senate hearings ended, Senator Taft asked the staff" 
to prepare a “confidential committee print” for the consideration 
of the full committee. Having apparently given the matter consid- 
erable thought, he instructed the staff to incorporate in the draft 
S. 55 (the revised Case bill) and the main outlines of the Ball bill 
(S. 360) amending the Labor Relations Act, leaving out, however, 
the provisions creating a separation of functions. 

Taft also thought Ball’s proposal for eliminating all compulsory 
membership contracts, in view of their prevalence among old line 
craft unions, went too far. He recognized the evils of the closed 


13 A newly elected member of the committee, MacKinnon of Minnesota, was the 
spokesman of the younger Republican group most insistent upon this legislation. 

14 Thomas E. Shroyer, an outstanding NLRB regional attorney, had earlier been 
appointed as counsel for the committee, and Philip Ray Rodgers as the clerk. When 
the hearings were over, I was appointed special counsel. 
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shop and suggested the drafting of language permitting compulsory 
unionism to be established by contract only if the union were 
willing to admit all employees in the unit to membership on the same 
terms and conditions. Employees tendering dues and initiation fees 
were not to be deprived of jobs if the union denied membership or 
expelled them. This compromise was eventually written into the 
law as a new proviso to section 8(a) (3).”* 

In order to enable all members of the committee to study every 
issue raised by the numerous bills, Taft had the staff prepare a docu- 
ment setting forth in parallel columns the text of the Wagner Act, 
the Ball revision (S. 360), a Morse revision (S. 858), and a new Ives 
bill (S. 871). These last two bills contained in a much diluted form 
some of the principles envisaged by the Ball bill, but made no changes 
in the internal structure of the Board. The Morse bill also incorpo- 
rated as unfair labor practices by unions such conduct as jurisdic- 
tional strikes, secondary boycotts and breaches of contract—matters 
that Taft and Ball would have placed in the jurisdiction of the courts 
rather than the Board. 

There were also a number of bills included in the comparative print 
dealing with more limited subjects, such as registration’® or the dis- 
closure of information by unions, or establishing certain procedures 
for federal mediation." Taft suggested that to the extent they were 
not inconsistent, these proposals should be recast and included in the 
committee print along with such miscellaneous proposals as one re- 
quiring a referendum as a condition precedent to the signing of a 
compulsory membership agreement (McCarthy-Jenner),'* and a 60- 
day notice as a prerequisite for terminating or modifying a collective 
agreement (Ellender). Thus when the full committee assembled to 
read the committee print, almost every member was given a feeling 
of participation because of the chairman’s hospitable reception of 
individual ideas. 

It soon became apparent, however, that Senators Morse and Ives 
were bent upon eliminating or softening many of the provisions lifted 
from the Ball bill. It also developed that in offering motions to 
weaken the committee print, they commanded a majority. Time after 
time when Rodgers called the roll their motions carried by a vote 


15 61 Stat. 140 (1947), 29 U.S.C. § 158(a) (3) (1958). 

16 S.J. Res. 8, 80th Cong., Ist Sess. (1947) ; S. 859, 80th Cong., Ist Sess. (1947). 
17S. 73, 80th Cong., Ist Sess. (1947) ; S. 872, 80th Cong., Ist Sess. (1947). 

18 S. 527, 80th Cong., Ist Sess. (1947). 
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of seven to six, as they were supported by Aiken and the Democrats 
with the exception of Ellender who generally voted with Taft and 
Ball. So close was the division in committee that for approximately 
a month none of the members absented himself from the daily meet- 
ings. Very frequently the whole committee would agree to various 
improvements in language and rearrangement of the titles. 

Even when defeated the chairman retained his amiable composure, 
but it was obvious that he was disappointed when the cherished pro- 
visions of S. 55 on boycotts and jurisdictional strikes were taken from 
the portion of the bill dealing with judicial relief and inserted into 
the unfair labor practice section. Opponents of this change did suc- 
ceed, however, in writing into the draft a subsection (now section 
10(/) of Title I’*) authorizing regional directors to seek temporary 
injunctive relief against such practices in the federal district courts. 

In the closing days of the committee’s deliberations the Ives-Morse 
group also sought to eliminate the compromise on compulsory mem- 
bership. As this would have revived most of the abuses of the closed 
shop, Taft spoke out sharply and warned them that if the committee 
adopted such a course, he would support Ball on the floor against any 
form of compulsory membership. This project was dropped. 

Before the committee finished its deliberations Taft received a note 
from the Attorney General pointing out that the wartime Smith-Con- 
nally Act would expire in June, and suggesting that Congress might 
see fit to extend it. This suggestion was unacceptable to a majority 
of the committee. At the chairman’s request the staff prepared a 
separate bill authorizing the Attorney General to apply for 60-day 
injunctions during emergency strikes. 

When the matter was taken up in the Senate labor committee it was 
decided to incorporate these provisions in the bill. The committee 
accepted an Ives-Morse proposal to add to the draft provisions fact 
finding boards to convene before an injunction was applied for and 
thereafter hold hearings and make a report before the injunction was 
vacated and the employees polled. It was then voted to place these 
national emergency provisions in Title II, a portion of the bill, spon- 
sored by Ives, which took the conciliation service out of the Depart- 
ment of Labor and established an independent federal mediation 


agency. 


196] Stat. 146 (1947), 29 U.S.C. § 160(7) (1958), as amended, 29 U.S.C. § 160(1) 
(Supp. I, 1959). 
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As a result of this give and take, when the committee bill was 
finally perfected, a “clean draft” [S. 1126 (Taft) ] was reported out 
on April 17, 1947 in an atmosphere of great good will by a vote of 
11-2, the dissenters being Pepper and Murray. Although Pepper, a 
formidable debater, led the floor fight to prevent any legislation at 
all, he praised the chairman for his fairness in handling the matter. 

Shroyer and I had kept detailed notes of the committee delibera- 
tions and had prepared for the committee’s consideration a volumi- 
nous report.*° To make the committee’s intent unmistakably clear, we 
referred to numerous Board and court decisions and the extent to 
which S. 1126 was meant to modify or reaffirm their doctrines. 

In committee Taft, Ball, Smith, Donnell and Jenner had reserved 
the right to press for certain provisions that had been stricken from 
the original committee draft, notably a curb on industrywide bargain- 
ing, a prohibition of coercion by labor organizations, some regulation 
of union welfare funds financed in whole or in part by employer 
contributions, and direct injunctive relief against secondary boycotts 
and jurisdictional strikes. The report included the individual views 
of these Senators. 

Five days later a minority report written by the N.L.R.B. staff 
objecting violently to virtually every provision in S. 1126 was filed 
and signed by Thomas, Murray and Pepper.”* Meantime, spokesmen 
for the AFL and CIO were filling the press with thundering de- 
nunciations of S. 1126 and the debate on the bill which opened on 
April 22, 1947 soon became highly charged with emotion.” Morse 
joined the group opposing the bill and thereafter was almost as con- 
spicuous as Pepper in assailing its major provisions. It was not for 
several days that agreement could be reached for a vote on the prin- 
cipal Taft-Ball amendments. Eventually the Senate accepted the first 
of these and a prohibition against restraint or coercion of workers by 
labor organizations was written into the bill as section 8(b) (1) (A). 
The proposal to give more autonomy to local unions in order to dis- 
courage industrywide bargaining, however, failed to carry by one 
vote. Proposals to regulate welfare funds commanded more support 
and were ultimately adopted.” 


20S. Rep. No. 105, 80th Cong., Ist Sess. (1947), 1 Legislative History of the 
LMRA 407-62 (1947) [hereinafter cited as Legis. Hist.]. 
21S. Rep. No. 105, 80th Cong | 1st Sess., pt. 2 (1947), 1 Legis. Hist. 463, 504. 
222 Legis. Hist. 1003-1522 (1948). 
23 Section 302(c) of the LMRA, 61 Stat. 157 (1947), 29 U.S.C. $ 186(c) (1958) 
had its origin in this amendment which was slightly recast in conference. 
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It became increasingly clear as the debate progressed that many 
Senators ordinarily rated as conservative were much opposed to any 
serious modification of the Norris-LaGuardia Act. Taft and Ball 
were consequently unable to persuade a majority to vote for direct 
application by aggrieved parties for injunctions against boycotts and 
jurisdictional strikes. They settled for a provision authorizing actions 
for damages.** 

Other minor amendments were voted on in the last two days of 
the debate. Taft prevailed on the Senate to reject all of these with 
the exception of one offered by McClellan of Arkansas that prevented 
a union from being certified if any of its officers were Communists. 
This was adopted on a division vote. 

The bill was finally passed on May 13, 1947 on a roll call vote of 
68 to 24. On final passage three Republicans, Morse, Langer of 
North Dakota, and Malone of Nevada were recorded against the bill. 
As a majority of Democrats supported it, there appeared to be enough 
votes to override a possible veto. 

There remained the complicated task of reconciling in conference 
the wide differences between S. 1126 and the Hartley bill. The 
Senate conferees were Taft, Ball, Ives, Murray and Ellender. Ives 
was included despite his lack of seniority because it was felt that his 
views would carry weight with the newly elected Republican Sena- 
tors. The Speaker appointed Hartley, Landis of Indiana, Hoffman of 
Michigan, Lesinski of Michigan, and Barden of North Carolina as 
conferees on the part of the House. 

Two more weeks of protracted daily meetings were necessary to 
work out a conference agreement. Contrary to reports circulated in 
labor circles no persons other than the conference managers them- 
selves, counsel for the respective committees, and Dwyer Sughrue, 
Ives’ administrative assistant, attended. The work of the technicians, 
because the structure of the two bills was so different, was facilitated 
by an understanding between the chairmen that amendments would 
be made within the framework of the Senate bill. Hartley** recog- 
nized that because of the close votes in the Senate on some of the 
controversial provisions, much of the House bill would probably 
have to be discarded. Nevertheless, certain of his colleagues, particu- 


24 Section 303, 61 Stat. 158 (1947), 29 U.S.C. § 187 (1958). 
2593 Cong. Rec. 5298 (daily ed. May 13, 1947). 
26 An interesting chapter on the conference appears in Hartley, Our New National 
Lahor Policy (1948). 
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larly Barden who was much in favor of a judicial rather than an ad- 
ministrative approach, pressed skillfully for key House positions. 

For several days the conferees were deadlocked, except on pe- 
ripheral matters and perfecting language to carry out objectives 
common to both bills. It was at this stage of the conference that the 
anti-Communist policy of the McClellan amendment was made ad- 
ministratively workable by adding to the filing requirements the 
signing of Communist disclaimers by union officers. 

Similarly on the issue of political activity by unions, Ellender per- 
suaded the conferees to agree to an amendment to the Corrupt Prac- 
tices Act recommended by his Committee on Elections in the pre- 
ceding Congress. This section®* made it illegal for labor organizations 
as well as corporations to make any expenditures or contributions to 
candidates for federal office in primaries or general elections. 

Toward the end of the conference the House managers receded 
from their insistence on the MacKinnon bill of rights, the ban on in- 
dustrywide bargaining, the abolition of the existing Board, and the 
provisions for direct injunctive relief against unions. The House 
proposal on featherbedding was discarded, but the Senate agreed to 
accept, in a new unfair labor practice subsection, a provision making 
it illegal for unions to exact money for services not performed. 

The House conferees, being very much opposed to arbitration, 
eliminated from Title II any language encouraging this practice. This 
also meant deleting from the Senate bill a provision of the original 
Morse bill that gave the Board authority to arbitrate contract dis- 
putes. Unfortunately, the conferees overlooked the fact that this 
made section 10(k)** superfluous, a drafting oversight which in later 
years led to controversies over the intent of section 8(b) (4) (D).” 
Finally, the Senate agreed to recognize in principle the House pro- 
vision which placed the prosecuting and investigating functions of 
the Board in a separate agency by adopting an amendment making 
the office of the general counsel a statutory one and giving it some 
independent power. 

On the House floor the conference report was overwhelmingly 
adopted by a vote of 320 to 79—a larger margin than had passed the 
Hartley bill. In the Senate, despite the fact they had made very few 
major concessions, the conferees were attacked by Morse and other 

27 LMRA § 304, 61 Stat. 159, 18 U.S.C. § 610 (1958). 


2861 Stat. 146 (1947), 29 U.S.C. $ 160(k) (1958). 
2961 Stat. 140 (1947), 29 U.S.C. $ 158(b) (4) (D) (1958). 
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opponents of any legislation for surrendering to the House. Pepper 
engaged Taft in a sharp debate on the asserted ambiguity of the 
political contributions section and O’Mahoney of Wyoming as- 
sailed the powers given to the general counsel as creating a “labor 
czar.” None of these arguments changed any votes, however, and 
the Senate sent on the conference report to the White House by a 
vote of 54 to 17.*° 

Up until this time the position of the White House on this extended 
battle in Congress had been ambiguous, the Labor Board staff being 
the only executive agency that had injected itself either publicly or 
behind the scenes. James J. Reynolds, one of the three members of the 
Board, was known to be sympathetic with the legislation and he, with 
Secretary of Commerce Harriman and Secretary of Defense Forrestal, 
favored approval. But President Truman vetoed the measure and in 
looking for material to use in his veto message, relied upon a staff 
memorandum of the N.L.R.B. attacking the conference bill in the 
same extreme and irrational terms that characterized the CIO litera- 
ture on the subject. The result was that the veto message was 
so partisan and inaccurate that Senator Taft going on the networks 
that same evening was able to make an effective rebuttal. 

The veto was promptly overridden in the House. This meant that 
the Senate was the last hurdle. A small group of Senators, Pepper, 
Morse, Murray, Kilgore of West Virginia, and Taylor of Idaho, 
then started a filibuster. It was generally known that Lucas of Illinois 
and Sparkman of Alabama, two Democrats who had voted for the 
conference report, would shift out of loyalty to the Administration. 
The filibusterers hoped that by keeping the issue open over the 
weekend, sufficient public clamor would be created to gain three 
more votes. The filibuster began on June 19, lasted throughout the 
night and ended in late afternoon of the following day, when Senator 
Taft negotiated a unanimous consent agreement for a vote the fol- 
lowing Tuesday. On that day the galleries of the Senate were filled, 
with thousands waiting to get in from the outer lobby. When the 
presiding officer, Senator Vandenberg, quieted the crowds, the final 
roll call proceeded in almost funereal silence. When it was over, 
Senator Taft had more than the two-thirds necessary to override. The 
Taft-Hartley Act had become law, the veto of the President not- 
withstanding. 


8093 Cong. Rec. 6695 (daily ed. June 6, 1947), 2 Legis. Hist. 1620-21. 
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On this its twenty-fifth birthday, it is appropriate to review how 
the National Labor Relations Board has functioned as an administra- 
tive agency. Accordingly, this article describes some of the unique 
features of the Board’s powers and procedures, and the principles 
which it has contributed to administrative law. 


I. THe Exclusiveness OF THE Boarp’s 
PROCEDURES AND DETERMINATIONS 


In enacting the original National Labor Relations Act or Wagner 
Act,’ in 1935, Congress desired to avoid the weaknesses of section 
7(a) of the National Industrial Recovery Act and Public Resolution 
44.2 These provisions were administered by a wide variety of inde- 
pendent industrial boards, and the National Labor Relations Board, 
which was established to oversee them, had no real power of appellate 
review, with the result that there was a lack of uniformity in inter 
pretation. Moreover, the Board had no effective means of forcing an 
unwilling employer to comply with its determinations, and any 
attempt by it to conduct a representation election could be endlessly 
delayed by direct resort to the courts.* In short, the situation was 
analogous to that faced by the Nation under the loose-knit and in- 
effectual Articles of Confederation. 

Accordingly, the Wagner Act undertook: 


*B.S., 1935, LL.B., 1937, University of Minnesota; LL.M., 1938, Harvard Univer- 
sity. Member of the Minnesota, District of Columbia, and U.S. Supreme Court Bars. 
Formerly Solicitor, U.S. Department of Labor. The author wishes to express his 
appreciation to Norton J. Come, Assistant General Counsel, National Labor Relations 

oard, for his assistance in the preparation of this article. 

149 Stat. 449 (1935) [hereinafter cited as Wagner Act]. 

2 Section 7(a), 48 Stat. 198, (1933), required that every code of fair competi- 
tion issued under the National Industrial Recovery Act contain a provision guaran- 
teeing employees, inter alia, freedom to organize and bargain collectively through 
representatives of their own choosing. Public Resolution 44 48 Stat. 1183 (1934) sought 
to complement § 7(a) by providing for the establishment of a board or boards to in- 
vestigate controversies under that section and to order and conduct elections for the 
purpose of determining the employees’ desires concerning a bargaining representative. 

ee S. Rep. No. 573, 74th Cong., Ist Sess. 4-6 (1935) ; Millis & Brown, From the 
ad Act to Taft Hartley 21-26 ( 1950). 
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to dispel the confusion resulting from dispersion of authority 
and to establish a single paramount administrative or quasi-judicial 
authority in connection with the development of the Federal 
American law regarding collective bargaining.* 


It not only recreated the National Labor Relations Board, but de- 
clared certain labor practices to be unfair and prescribed a particular 
method by which the existence of such practices would be ascertained 
and prevented. By the express terms of the act, section 10(a),° the 
Board was made the exclusive agency for that purpose. Furthermore, 
the proceeding was one in which the Board was “acting in the public 
interest,” rather than in the vindication of private rights.® After 
the filing of an unfair labor practice charge, the Board alone was 
empowered to decide whether a complaint should issue thereon; if 
one issued, the hearing was under the control of the Board, and the 
determination of whether unfair labor practices were committed and 
the appropriate remedy therefor rested with the Board.’ Finally, 
when the Board entered its order, only the Board was authorized 
to take steps to enforce it, and such proceedings were confined to 
the courts of appeals.* And to obviate delays in discharging the other 
functions entrusted to the Board, i.e., the resolution of representation 
questions through the conduct of elections, the act specifically pro- 
vided for review of a representation determination only when, and if, 
it formed the basis for an unfair labor practice order and the latter was 
itself before the court of appeals for review or enforcement.® 
Congress’ intention has been carefully respected by the courts, 
with the result that the exclusiveness of the Board’s procedures and its 
control over them have been firmly established. Early in the life of 
the Wagner Act, it was made clear that a party to an unfair labor 
practice proceeding, even though contending that the Board was act- 
ing unlawfully, could not block the Board proceedings by resorting 
to the district court, but had to exhaust his administrative remedy 





45S. Rep. No. 573, 74th Cong., Ist Sess. 15 (1935). 

5“The Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice [listed in section 8] affecting commerce. This 
power shall be exclusive, and shall not be affected by any other means of adjustment 
or prevention that has been or-may be established by agreement, code, law, or other- 
wise. . . .” 49 Stat. 453 (1936). ; : 

6 See Amalgamated Util. Workers v. Consolidated Edison Co., 309 U.S. 261, 265, 
267-69 (1940) ; National Licorice Co. v. NLRB, 309 U.S. 350, 362-63, 366 (1940). 

7 Wagner Act §§ 10(b) and (c), 49 Stat. 453 (1935). 

8 Wagner Act $§ 10(e) and (f), 49 Stat. 453 (1935). 

9See Wagner Act $ 9(d), 49 Stat. 453 (1935); AFL v. NLRB, 308 U.S. 401 


(1940). 
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before the Board and then obtain a review of the Board’s determina- 
tion in the court of appeals under the statutory review procedure." 
Similarly, unfair labor practice conduct cannot be remedied by private 
suit in the district court, but only by the Board pursuant to the act’s 
procedures.” Moreover, the Board is not required to proceed on 
every unfair labor practice charge; it may decline to issue a complaint, 
or dismiss one already issued, should it find that its processes have 
been abused,” or that a Board proceeding would not effectuate the 
policies of the act.** And, if the Board issues an unfair labor practice 
order and it is enforced by the appropriate court of appeals, the 
determination of whether that order has been fully complied with 
and, if not, whether contempt proceedings should be instituted, is 
solely for the Board.%* Finally, Board representation determinations 
can only be reviewed by the route provided in section 9(d) of the 
act, notwithstanding that it is ordinarily not available to an aggrieved 
union which thus has no other means of obtaining judicial review 
of the Board’s determination.” 
But this is not all. For, as the Supreme Court has pointed out: 


Congress did not merely lay down a substantive rule of law to 
be enforced by any tribunal competent to apply law generally to the 
parties. It went on to confide primary interpretation and applica- 
tion of its rules to a specific and specially constituted tribunal . . . . 
Congress evidently considered that centralized administration of 
specially designed procedures was necessary to obtain uniform ap- 
plication of its substantive rules and to avoid [those] diversities and 
conflicts likely to result from a variety of local procedures and 
attitudes toward labor controversies . . . . A multiplicity of tri- 
bunals and a diversity of procedures are quite as apt to produce 


10 Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); Newport News 
Shipbuilding & Drydock Co. v. Schauffler, 303 U.S. 54 (1938). 
11 California Ass’n of a v. Building Trades Council, 178 F.2d 175 (9th Cir. 


1949) ; Amazon Cotton Mill v. Textile Workers Union, 167 F.2d 183 (4th Cir. 
1948) ; Amalgamated Ass’n v. Dixie Motor Coach Corp., 170 F.2d 902 (8th Cir. 1948). 

12 NLRB v. Indiana & Michigan Elec. Co., 318 U.S. 9, 18-19 (1943). 

13 Haleston Drug Stores, Inc. v. NLRB, 187 F.2d 418 (9th Cir.), cert. denied, 342 
U.S. 815 (1951) ; Union No. 12 v. NLRB, 189 F.2d 1 (7th Cir.), cert. denied, 
a og oa (1951); NLRB v. Newark Morning Ledger Co., 120 F.2d 262, 268 

ir. 1 3 

14 Amalgamated Util. Workers v. Consolidated Edison Co., 309 U.S. 261 (1940). 

15 Leedom v. Norwich Connecticut Printing Union, 275 F.2d 628 (D.C. Cir.), cert. 
denied, 362 U.S. 969 (1960); Leedom v. IBEW, 278 F.2d 237 (D.C. Cir. 1960) ; 
DePratter v. Farmer, 232 F.2d 74 (D.C. Cir. 1956) ; Norris, Inc. v. NLRB, 177 F.2d 
26 (D.C. Cir. 1949). Leedom v. Kyne, 358 U.S. 184 (1958) permits an exception to 
the general rule that Board representative determinations are not reviewable in the 
district court where it is plain that the Board has exceeded statutory or constitutional 
requirements and no other adequate remedy exists for redress of the wrong. 
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incompatible or conflicting adjudications as are different rules of 
substantive law ... .2¢ 


Accordingly, with respect to subjects covered by the National Labor 
Relations Act, not only must the procedure specified in the act be 
followed if the Board’s processes are invoked, but only the Board 
may regulate those subjects. With limited exceptions, concurrent 
regulation of the same subject by state courts or state administrative 
agencies is barred, even though the state is not undertaking to apply 
the federal law but its own law, and its remedies are merely intended 
to supplement and not displace Board remedies.’ 

In sum, the Board’s procedures and its regulation of the matters 
entrusted to it enjoy an exclusiveness which is virtually unique 
among administrative agencies, insuring the maximum development 
of a uniform national policy in the field of labor-management re- 
lations affecting commerce. 


II. SEPARATION OF FUNCTIONS 


The administrative process has continually been concerned with 
the problem of combining the processes of prosecution and of ad- 
judication within the same agency.’* Such a commingling of func- 
tions has been opposed on the familiar ground that it is contrary to 
the fundamental principle that no man shall be judge in his own 
cause. On the other hand, it has been pointed out that an agency 
is not one man but many; hence it does not follow that, because 
the agency initiates action and renders decision thereafter, the same 
person is doing both. Moreover, it has been argued that the pos- 
sible disadvantage of combining functions is far outweighed by the 


16 Garner vy. Teamsters Union, 346 U.S. 485, 490 (1953). 

17 Weber v. Anheuser-Busch, Inc., 348 U.S. 468 (1955); Garner, supra note 16; 
Bethlehem Steel Co. v. New York State Labor Relations Bd., 330 U.S. 767 (1947); 
San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959). In amending 
the act in 1959 (73 Stat. 519 (1959)), Congress modified the effect of these “preemp- 
tion” decisions in only one respect., i.e., permitting the states to assume jurisdiction 
over cases which the Board declines because the impact on commerce is not sub- 
stantial enough to warrant its exercising Pewity For the law prior to 1959, 
see Guss v. Utah Labor Relations Bd., 353 U.S. 1 (19 

18 See Landis, The Administrative Process 91, 92 io ; Report of the Committee 
on Ministers’ Powers 76-79 (Cmd. 4060, 1932), 61 A.B.A. Rep. 729, 735 (1936); 
Administrative Management in the Government of the United States, Report of the 
President’s Committee on Administrative Management, 36-38 (1937) ; Final Report of 
the Attorney General’s Committee on Administrative Procedure, 55- 60, 203-209, 249 
(1941) [hereinafter cited as Final Report] ; Davis, Separation of Functions in Adminis- 
trative Agencies, 61 Harv. L. Rev. 389 (1948). 
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gains in coordinating policies and in restraining excessive prose- 


The Wagner Act, following the pattern of the Federal Trade 
Commission Act, combined the functions of prosecutor and judge 
in the sense that it vested in the Board both the power to issue unfair 
labor practice complaints and the power to decide whether unfair 
labor practices had actually been committed. Although at the outset 
the Board itself did pass on the case at the complaint stage, it later 
delegated this function to the regional offices subject to review and 
consideration by a committee in Washington.” Nonetheless, there 
was a widespread belief that the Board’s ultimate decisions were 
merely a rationalization of the views which the Board itself had first 
expressed at the prosecutory stage, prompting an investigation of the 
agency by a special committee of the House of Representatives led 
by Congressman Howard Smith.”* In its report, issued in 1940, the 
Smith Committee recommended that the prosecutory functions of 
the Board be transferred to a separate administrator, appointed by 
the President and subject to confirmation by the Senate.” 


A committee of experts, appointed by the Attorney General, had 
in the meantime been studying administrative procedure on a broad 
scale, including the separation of functions problem. In its Final 
Report,” issued in 1941, a majority of that committee concluded that 
the advantages of a complete separation of the powers of prosecution 
and adjudication were outweighed by the disadvantages, and that the 
danger of prejudgment could adequately be safeguarded against by 
internal procedures insulating the two phases of the agency’s pro- 
cedure. Accordingly, it was recommended that the agency’s hearing 
officers be separated from the employees engaging in prosecutory 
functions, and that such officers be granted greater responsibility 
and guaranteed salary and tenure independence.** Congress adopted 


19 See Final Report at 55, 57-59. 


20 See Millis & Brown, From the Wagner Act to Taft-Hartley 44-45, 53-55 (1950) ; 
Findling, NLRB Procedures: Effects of the Administrative Procedure Act, 33 
A.B.A.J. 14, 17 (1947). 

21See Hearings Before Senate Committee on Education and Labor on Proposed 
Amendments to NLRA, 76th Cong., Ist Sess. 42-43 (1939) ; H.R. Rep. No. 1902, Pt. 1, 
76th Cong., 3d Sess. 89-90 (1940) ; Gellhorn & Linfield, Politics and Labor Relations, 
39 Colum. L. Rev. 339, 385 (1939). 

22H.R. Rep. No. 1902, Pt. 1, 76th Cong., 3d Sess. 89-90 (1940). 

sae Report of the Attorney General’s Committee on Administrative Procedure 


24 Final Report at 45-55. 
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this means of coping with the separation of functions problem in 
1946, when it enacted the Administrative Procedure Act.*® 

However, the next year, in the Taft-Hartley amendments to the 
National Labor Relations Act, Congress decided to go a step further 
insofar as Board procedures were concerned. Section 3(d)*** of the 
amended act established an independent General Counsel of the 
Board, who, like the Board members, was to be appointed by the 
President and confirmed by the Senate. The section further provided 
that the General Counsel “shall have final authority, on behalf of 
the Board, in respect of the investigation of charges and issuance of 
complaints . . . and in respect of the prosecution of such complaints 
before the Board.” In short, Congress went halfway between lodging 
the prosecution of unfair labor practice complaints and the adjudi- 
cation thereof in separate agencies. It kept both functions under 
one roof, thereby seeking to obtain the coordination in policies 
which such unity makes for; at the same time, by giving the Gen- 
eral Counsel an independent status and making his decisions with 
respect to issuance of a complaint unreviewable by the Board, it 
insured that the adjudicative arm of the agency would have no 
part in the determinations made by the prosecution arm.”° 

This novel solution to the separation of functions problem has 
raised other problems apparently not envisaged by Congress, requir- 
ing a high degree of cooperation between Board and General Counsel. 
Thus, section 3(d) not only vested the General Counsel with final 
authority over the issuance of unfair labor practice complaints, it 
also entrusted him with “general supervision over all attorneys em- 
ployed by the Board (other than trial examiners and legal assistants 
to Board Members) and over the officers and employees in the 
regional offices.” The personnel in the regional offices, however, 
not only handle unfair labor practice cases but also representation 
cases, and the amended act left these under the control of the Board. 
Moreover, the amendments left with the Board the power to seek 
enforcement of its unfair labor practice orders in the courts of appeals, 
a task which is handled by a group of agency attorneys in Washing- 
ton. Consequently, a situation was created where the Board retained 


25 60 Stat. 237 (1946). See Administrative Procedure Act, Legislative History, S. 
Doc. No. 248, 79th Cong., 2d Sess. 24-25, 361-62 (1946). 


25a 61 Stat. 139 (1947), 29 U.S.C. $153(d) (1958). 


26 See 93 Cong. Rec. 6597 (1947), 93 Cong. Rec. 7001 (1947), Legislative History 
of the Labor-Management Relations Act 1947, 1538, 1623 (1948). 
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control over some functions but the personnel to perform those func- 
tions were responsible to the General Counsel. 

This anomaly was alleviated by a delegation from the Board to 
the General Counsel of some of the Board’s non-adjudicative powers.”* 
The General Counsel was given authority to conduct the regional 
office phases of representation proceedings, in accordance with ap- 
plicable Board regulations. This meant that the same field staffs which 
handled unfair labor practice cases for the General Counsel could 
also be used to handle representation cases for the Board acting 
through the General Counsel. In both instances, the staffs were sub- 
ject to the supervision of the General Counsel, but the difference in 
ultimate control was emphasized by the appeal routes—i.e., appeals 
from action of the regional office in respect to unfair labor practice 
charges went to the General Counsel in Washington, whereas appeals 
relating to representation petitions went to the Board. In addition, 
the Board authorized the General Counsel to act for it in the enforce- 
ment and defense of Board orders in the courts. Here again, this 
permitted the General Counsel to supervise the attorneys who per- 
formed these duties, but in the performance thereof they would 
be acting as agents of the Board. 

The early years of section 3(d) and the delegation agreement were 
beset with controversies between the Board and General Counsel over 
the respective roles of each under the statute. This led to litigation 
before the courts, congressional inquiries, and attempts to abandon 
the “3(d)” experiment and replace it either with the modified form 
of separation provided by the Administrative Procedure Act or with 
two distinct agencies.** Section 3(d), however, has remained un- 
changed,” and, in the ensuing years, the administration of the act has, 
in general, proceeded smoothly. 


27 20 Fed. Reg. 2175 (1955) ; 13 Fed. Reg. 654 (1948). See Klaus, The Taft-Hartley 
nea in Separation of NLRB Functions, 11 Ind. & Lab. Rel. Rev. 371, 379 

28 See Klaus, note 27 supra at 379-88; Haleston Drug Store, Inc. v. NLRB, 
187 F.2d 418 (9th Cir.), cert. denied, 342 U.S. 815 (1951). See also Report of the 
Advisory Panel on Labor-Management Relations Law to the Senate Committee on 
Labor and Public Welfare on the Organization and Procedure of the National Labor 
Relations Board, S. Doc. No. 81, 86th g., 2nd Sess. 2-3 (1960). 
_ 28 In amending the act in 1959 (73 Stat. 519 (1959) ). Congress kept section 3(d) 
intact, except for empowering the President to appoint an acting General Counsel in 
case of a vacancy in the office of the General Counsel. Subsequent to these amend- 
ments, the panel of labor law experts headed by Professor Cox, which was established 
by the Senate Labor Committee for the purpose of advising it as to what changes 
should be made in the act, issued a report recommending, inter alia, that the ad- 
ministration of the act, including the power of prosecution, be lodged in a separate 
Administrator and that the Board itself be confined to the adjudication of unfair labor 
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Ill. Tne Boarp’s Broap Powers 
As the Supreme Court has pointed out: 


. . in the nature of things Congress could not catalogue all the 
devices and stratagems for circumventing the policies of the Act. 
Nor could it define the whole gamut of remedies to effectuate these 
policies in an infinite variety of specific situations. Congress met 
these difficulties by leaving the adaptation of means to end to the 
empiric process of administration. The exercise of the process was 
committed to the Board, subject to limited judicial review . . . . °° 


Thus, the unfair labor practice provisions of the act are phrased in 
general language, and the Board has the task of applying each pro- 
vision “in the light of the infinite combinations of events which 
might be charged as violative of its terms.” ** Moreover, upon finding 
that an unfair labor practice has been committed, the Board is given 
wide latitude to determine the appropriate remedy therefor.** And, 
with respect to its other function of defining appropriate bargaining 
units and of establishing the procedures necessary to insure the fair 
and free choice of bargaining representatives by employees, the 
Board’s discretion is even broader.** 

The fact that the Board is entrusted with the responsibility of 
giving the general language of the statute meaning in concrete situa- 
tions and of fashioning remedies to effectuate the statutory policy— 
in short, that it is entrusted with a measure of legislative power—is not, 
in itself, an unusual phenomenon. One of the major reasons for the 
creation of administrative agencies was the inability of conventional 
legislative and judicial procedures to handle the complexities involved 


practice complaints and the resolution of contested issues in representation cases. 
Report of the Advisory Panel on Labor-Management Relations Law to the Senate 
Committee on Labor and Public Welfare on the Organization and Procedure of the 
National Labor Relations Board, S. Doc. No. 81, 86th Cong., 2nd Sess. 4 (1960). 
Congress adjourned without considering or acting on the recommendations of this panel. 

30 Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941). 

31 E.g., section 8(a)(1) makes it an unfair labor practice for an employer “to 
interfere with, restrain, or coerce employees in the exercise of the rights guaranteed 
in section 7,” and section 8(a)(5) makes it illegal for him “to refuse to bargain col- 
lectively with the representatives of his employees ... .” 49 Stat. 452 (1935), 29 
U.S.C. §§ 158(a) (1), (5) (1958). 

82 Republic Aviation Corp. v. NLRB, 324 U.S. 793, 798 (1945). 

33 Section 10(c) confers the power to issue an order requiring the person com- 
mitting the unfair labor practice “to cease and desist from such unfair labor practice, 
and to take such affirmative action including reinstatement of employees with = 
without back pay, as will effectuate the policies of this Act.” 49 Stat. 453 (1935), 29 
U.S.C. §160(c) (1958). See NLRB v. Seven-Up Bottling Co., 344 U.S. 344 (1953) ; 
Virginia Elec. & Power Co. v. NLRB, 319 U.S. 533 (1943) ; Phelps Dodge Corp. v. 
NLRB, 313 U.S. 177 (1941). 

34 See NLRB v. A. J. Tower Co., 329 U.S. 324 (1946) ; Pittsburgh Plate Glass Co. 
v. NLRB, 313 US. 146, 153, 165-66 (1941). 
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in regulating an industry or a particular type of economic or social 
activity.** The significant thing about the Board’s task is that, in 
some areas, Congress has even left to it the delicate function of 
making an accommodation between conflicting interests. 

As one authority has observed, labor statutes: 


deal with an area where conflicting passions are deep, economic 
interests great and political forces strong. This greatly aggravates 
the difficulties in defining the purposes or in reconciling the cross- 
purposes imbedded in the statute. Legislation in the area is often 
possible only because it is skillfully ambiguous in not resolving the 
clash of interests . . . . In this respect, labor legislation bears a 
resemblance to collective agreements. It may dispose of the most 
difficult problems with ambiguous provisions which only postpone 
settlement ... . * 


This has meant that those problems have been transferred to the Board 
for resolution, subject to review by the courts. 

For example, the act assures to employees the right to engage in 
self-organization,*” but, at the same time, recognizes the right of 
employers to maintain discipline and production in their establish- 
ments. Suppose, during a union organizing campaign, an employee 


solicits his fellow employees in the plant to join the union. The 
employer, believing that the solicitation disrupts production, bans it. 
Such a ban abridges the employees’ right to engage in self-organiza- 
tion, but, on the other hand, it preserves a legitimate employer 
interest. Congress did not decide what right is entitled to prevail 
and under what circumstances. Instead, it left it to the Board to work 
out an accommodation between the competing interests. The Board’s 
solution, which the Supreme Court has approved as reasonable, is 
that a ban on solicitation during working hours will be regarded as 
valid absent evidence that it was adopted for a discriminatory purpose; 
however, a ban on solicitation during non-working hours on company 
property will be deemed an unreasonable impediment to self-organiza- 
tion, and thus violative of the act, absent evidence that special circum- 
stances make the rule necessary in order to maintain production or 
discipline.** 


35 See 1 Davis, Administrative Law Treatise 37-39 (1958). 
Pt aie Frankfurter, Labor Law and the Judge’s Function, 67 Yale L.J. 266, 
Phat oe 7 and 8(a) (1), 49 Stat. 452, 453 (1935), 29 U.S.C. §§ 157, 158 (a) (1) 
88 Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945). See also, NLRB v. 
wen 357 U.S. 357 (1958); NLRB v. Babcock & Wilcox Co., 351 
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Similarly, the act prohibits secondary boycotts, while, at the same 
time, it preserves the right of labor organizations to engage in so- 
called primary activity. Suppose the union has a dispute with a non- 
union subcontractor, places a picket line at the building project 
where his employees are at work with those of union contractors, 
and the union employees walk-off as a result of the picketing. The 
picketing clearly infringes on the right of the union contractors to 
remain free of disputes not their own; on the other hand, since the 
construction project is the only place where the union can effectively 
further its dispute with the non-union contractor, to deny it the 
right to picket there would obliterate its right to engage in primary 
activity. Here again, Congress did not resolve the problem but left 
it to the Board to make an accommodation.*® The accommodation 
made by the Board, and approved by the courts, is to regard picketing 
at a common situs as privileged so long as every effort is made to 
limit the picketing to the primary employer, but to treat it as illegal 
secondary activity when it is shown to be aimed at the neutral em- 
ployer and his employees.* 

However, the Board does not possess the power to balance com- 
peting interests in all areas. Section 8(b) (3) of the act, for example, 
makes it an unfair labor practice for a union “to refuse to bargain 
collectively with an employer,” and section 8(a) (5) imposes a cor- 
relative obligation on the employer. The duty to bargain is defined 
in section 8(d) as “the performance of the mutual obligation of the 
employer and the representative of the employees to meet at reason- 
able times and confer in good faith.” Suppose the union and the 
employer are discharging this obligation at the bargaining table, ie., 
they are negotiating with a sincere desire to reach an agreement, but, 
at the same time, the union engages in a series of intermittent, partial 
work stoppages. This tactic is designed to put pressure on the 
employer to accede to the union’s demands, and it is more effective 
than the traditional strike for the employees stay on the payroll and 
the employer is unable to anticipate when his operations will be hit. 
In short, the quickie strike weapon tends to create an imbalance at 
the bargaining table by giving the union an undue advantage over 
the employer with respect to the economic pressure which it can 


39 See NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S. 675, 692 (1951). 

40 See Truck Drivers, Local 728 v. NLRB, 249 F.2d 512 (D.C. Cir. 1957), cert 
denied, 355 U.S. 958 (1958) ; NLRB v. United Steelworkers, 250 F.2d 184 (1st Cir. 
pA Sailors Union of the Pacific & Moore Drydock Company, 92 N.I..R.B. 547, 549 
(1950). 
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exert in support of its bargaining demands. Accordingly, the Board 
found that the union, by resorting to such tactic, violated its bar- 
gaining obligation under section 8(b) (3). 

The Supreme Court concluded that the Board had exceeded its 
authority under the act.*? In the Court’s view, Congress, in formu- 
lating the bargaining requirements of the act, had merely intended 
“to impose a mutual duty upon the parties to confer in good faith 
with a desire to reach agreement,” without regulating the economic 
weapons which the parties might use to back up their bargaining 
demands.*? Distinguishing the bargaining provisions of the act from 
other provisions where Congress had not resolved the issue, the 
Court stated: 


We recognize without hesitation the primary function and re- 
sponsibility of the Board to resolve the conflicting interests that 
Paras has recognized in its labor legislation . . . . We think the 
Board’s resolution of the issues here amounted not to a resolution 
of interests which the Act had left to it for case-by-case adjudica- 
tion, but a movement into a new area of regulation which Congress 
had not committed to it. Where Congress has in the statute given 
the Board a question to answer, the courts will give respect to that 
answer; but they must be sure the question has been asked. We 
see no indication here that Congress has put it to the Board to define 
through its processes what economic sanctions might be permitted 
negotiating parties in an “ideal” or “balanced” state of collective 
bargaining.** 


IV. Jupicia, Review oF THE Boarp’s Finpincs 


As noted earlier, Board unfair labor practice orders are reviewable 
in the courts of appeals. Section 10(e) of the original act provided 
that the “findings of the Board as to facts, if supported by evidence, 
shall be conclusive.” The Supreme Court read “evidence” to mean 
“substantial evidence,” ** and explained that it “means such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” ** In short, the reviewing court was not to set aside the 
Board’s findings merely because it would have reached a different 


41 NRLB v. Insurance Agents Union, 361 U.S. 477 (1960). 

42 Td. at 488, 490. 

43 Td. at 499-500. 

44 Washington, V. & M. Coach Co. v. NLRB, 301 U.S. 142 (1937). 

* Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). See also NLRB 
v. Columbian Enameling & Stamping Co., 306 U.S. 292, 300 (1939). 
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conclusion de novo, but only if the evidence in the record could not 
rationally support the Board’s findings. 

This standard, although easily stated, was applied in varying ways. 
The belief arose “that it was enough that the evidence supporting the 
Board’s result was ‘substantial’ when considered by itself,” ie., it 
was unnecessary for the reviewing court to see whether that evidence 
was contradicted by other evidence in the record.** Such a con- 
tracted scope for the reviewing court reinforced the dissatisfaction 
felt in some quarters with the Board’s administration of the act. Conse- 
quently, in the Administrative Procedure Act, Congress specifically 
provided that the reviewing court shall set aside agency action “un- 
supported by substantial evidence,” and that “in making the foregoing 
determinations the court shall review the whole record or such por- 
tions thereof as may be cited by any party ... .” ** And, in the 
1947 amendments to the National Labor Relations Act, Congress 
modified section 10(e) thereof to read that “the findings of the 
Board with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive.” 

The effect of these changes was analyzed by the Supreme Court 


in the Universal Camera case*8—a land-mark decision not only for 
the Board but for other administrative agencies as well. After ex- 
amining the foregoing history, the Court concluded that Congress had 
intended to expand the standard of review respecting Board findings, 
conferring on the courts the same powers as they were given with 
regard to administrative action generally under the Administrative 
Procedure Act. Thus, the Court explained: 


Whether or not it was ever permissible for courts to determine 
the substantiality of evidence supporting a Labor Board decision 
merely on the basis of evidence which in and of itself justified it, 
without taking into account contradictory evidence or evidence 
from which conflicting inferences could be drawn, the new legisla- 
tion definitely precludes such a theory of review and bars its prac- 
tice. The substantiality of evidence must take into account what- 
ever in the record fairly detracts from its weight. This is clearly 
the significance of the requirement in both statutes that courts 
consider the whole record .. . . 


46 See Universal Camera Corp. v. NLRB, 340 U.S. 474, 477-78 (1951). 
47 Section 10(e), 60 Stat. 243 (1946), 29 U.S.C. §1009(e) (1958). 
4786] Stat. 146 (1947), 29 U.S.C. $160(e) (1958). 

48 Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). 

49 Td. at 487-88. 
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However, the Court added that the requirements for canvassing 
“the whole record” in order to ascertain substantiality was not: 


intended to negative the function of the Labor Board as one of 
those agencies presumably equipped or informed by experience to 
deal with a specialized field of knowledge, whose findings within 
that field carry the authority of an expertness which courts do not 
possess and therefore must respect. Nor does it mean that even 
as to matters not requiring expertise a court may displace the 
Board’s choice between two fairly ape views, even though 
the court would justifiably have made a different choice had the 
matter been before it de novo. Congress has merely made it clear 
that a reviewing court is not barred from setting aside a Board 
decision when it cannot conscientiously find that the evidence sup- 
porting that decision is substantial, when viewed in the light that 
the record in its entirety furnishes, including the body of evidence 
opposed to the Board’s view.*° 


In sum, where there is a conflict in the evidence—e.g., a group of 
witnesses testify that an employee was discharged for union activity 
and another group that he was discharged for cause—the version ac- 
cepted by the Board, if it could reasonably be credited in the light 
of the contrary evidence, is entitled to stand, even if the reviewing 
court would have reached a different conclusion de novo. Moreover, 
where the evidence is not in dispute and the only question is as to 
the inference to be drawn therefrom—e.g., whether a course of con- 
duct at the bargaining table amounts to bargaining in bad faith—the 
inference drawn by the Board, if a reasonable one, is likewise entitled 
to stand. The reviewing court may displace the Board’s factual 
findings only where there is no reasonable basis therefor. 

In general, the courts of appeals have properly applied this standard. 
However, there have been instances where a reviewing court, though 
purporting to follow it, has set aside Board findings which should 
have been sustained.*' It is difficult to have these aberrations cor- 
rected by the Supreme Court, for, in Universal Camera, it em- 
phasized: 


Whether on the record as a whole there is substantial evidence to 
support agency findings is a > ger which Congress has placed 
in the keeping of the Courts of Appeals. This Court will intervene 


50 Td. at 488. 


51 See Cooper, Administrative Law: The “Substantial Evidence” Rule, 44 A.B.A.J. 
945 (1958). 
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only in what ought to be the rare instance when the standard ap- 
pears to have been misapprehended or grossly misapplied.®? 


Another facet of the problem of reviewing Board findings is illu- 
strated by the Radio Officers case.** There the Board had found that 
a union, which deprived an employee of job opportunities because of 
his failure to comply with union rules, caused discrimination which 
encouraged union membership, in violation of section 8(b) (2) of the 
act.* The question was whether the Board could infer from its 
experience in other cases that a denial of employment for failure to 
adhere to union rules would tend to encourage union membership, or 
whether such a finding could only be made on the basis of evidence 
adduced in the record of the particular case that the discrimination 
had such an effect. The Supreme Court held that the Board could 
base its inference on experience, pointing out that one of the pur- 
poses which led to the creation of administrative agencies was “to 
have decisions based upon evidential facts under the particular statute 
made by experienced officials with an adequate appreciation of the 
complexities of the subject which is entrusted to their administra- 
ties... 7 * 


Similarly, in the Seven-Up case, the Court rejected the conten- 
tion that the Board’s back pay order was invalid because it did not 
rest on data which had been adduced in the particular proceeding. 
The normal Board remedy for an employee who is discharged on ac- 
count of union activity is reinstatement to his former position with 
back pay, and, in computing the latter, the employee’s interim earn- 
ings from other employment are deducted.’ The Board had original- 
ly computed back pay for the entire period between discharge and 
offer of reinstatement, but experience showed that this tended to 
weaken the reinstatement portion of the remedy. For, when an em- 
ployee, after discharge, obtained a better paying job than the one 


52 340 U.S. at 491. See also NLRB v. Pittsburgh S.S. Co., 340 U.S. 498, 503 (1951). 

53 Radio Officers’ Union v. NLRB, 347 U.S. 17 (1953). 

54 Section 8(b) (2) makes it an unfair labor practice for a labor organization or its 
agents “to cause or attempt to cause an employer to discriminate against an empl 
in violation of subsection (a) (3) . -” 61 Stat. 141 (1947), 29 U.S.C. § 188(b) (2) 
(1958). Section 8(a) (3), in turn, makes it an unfair labor practice for an employer 
“by discrimination in regard to hire or tenure of employment or any term or pee 
of employment to encourage or discourage membership in any labor organization ... .” 
49 Sat 452 (1935), 29 U.S.C. $158(a) (3) (1958). 

55 347 U.S. at 49, quoting from Republic Aviation Corp. vy. NLRB, supra note 

38, at 800. 

56 NLRB v. Seven-Up Bottling Co., supra note 33. 

57 See Phelps Dodge Corp. v. NLRB, note 33 supra. 
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he was discharged from, it became profitable for the employer to 
delay an offer of reinstatement as long as possible, since every day 
the employee put in on the better paying job reduced back pay 
liability. To avoid this, the Board switched to a quarterly basis for 
computing back pay, and followed that procedure in Seven-Up. 
Sustaining the Board’s action, though it rested upon considerations 
outside of the record of that case, the Supreme Court stated: 


“Cumulative experience” begets understanding and insight by which 
judgments not objectively demonstrable are validated or qualified 
or invalidated. The constant process of trial and error, on a wider 
and fuller scale than a single adversary litigation permits, differen- 
tiates perhaps more than anything else the administrative from the 
judicial process... . 8 


Questions of law, of course, stand on a different footing. As Pro- 
fessor Jaffe has pointed out: 


The administrative is the sole fact finder. The judiciary may set 
aside a finding of fact not adequately supported by the record, but, 
with certain exceptions, at that point its function is exhausted. It 
has, as it were, a veto but no positive power of determination. On 
the other hand, the administrative and the judiciary share the role 
of law pronouncing and law making. They are in partnership. The 
court may supersede the administrative and itself determine the 
question of law; it is the senior partner... . ™ 


Under what circumstances will the reviewing court step in and upset 
the administrative agency’s determination of legal questions? Here 
again, Board cases have blazed the trail. 

The cases draw a distinction between a situation where, in the view 
of the court, Congress has handled the problem in general terms, 
leaving it to the Board to give meaning to the statutory provision in 
the light of the particular circumstances which arise, and a situation 
where the reviewing court believes that Congress has left no room 
for the exercise of Board judgment or discretion. In the former situa- 
tion, exemplified by the Hearst case® and the no-solicitation and 
picketing cases already discussed, the Board’s determination will be 


58 NLRB v. Seven-Up Bottling Co., supra note 33, at 349. 

59 Jaffe, Judicial Review: Question of Law, 69 Harv. L. Rev. 239 (1955). 

60 NLRB v. Hearst Publications, Inc., 322 U.S. 111 (1944). This case involved 
the question of whether newsboys, who had many of the common law indicia of 
independent contractors, could nevertheless be held to be “employees” within the 
meaning of section 2(3) of the Wagner Act. 
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accepted by the court if it has “warrant in the record” and “a reason- 
able basis in law.” * In the latter situation,® the Board’s determination 
of the legal issue will be accepted only if it accords with the con- 
clusion which the reviewing court itself arrives at after an independent 
analysis of the statutory provision and the relevant legislative guides, 
The Court’s task in this situation has been described by Mr. Justice 
Frankfurter as follows: 


The judicial function is confined to applying what Congress has 
enacted after ascertaining what it is that Congress has enacted. But 
such ascertainment, that is, construing legislation, is nothing like a 
mechanical endeavor. It could not be accomplished by the subtlest 
of modern “brain” machines. Because of the infirmities of language 
and the limited scope of science in legislative drafting, inevitably 
there enters into the construction of statutes the play of judicial 
judgment within the limits of the relevant legislative materials . . . . 


V. CONCLUSION 


That is the story of the past twenty-five years. What lies ahead? 
There have been renewed suggestions that the functions of the Board 
be transferred to the courts,“ or that other major changes be made 
in the agency’s structure.® I agree with Judge Friendly that we can- 
not cure the ills of administrative agencies “by major revamping of 
the structure—there are no panaceas in the medicine chest.” ® Instead, 
we must ascertain what the particular problems besetting the agency 
are and try to devise specific solutions for them. In my opinion, two 
of the most important problems now facing the Board are delay and 
what Judge Learned Hand has called the tendency to “fall into 
grooves.” 


The problem of delay in the Board’s handling of cases has been 


61Td. at 131. See also Gray v. Powell, 314 U.S. 402 (1941). 

62 Exemplified by NLRB v. Local 639, Teamsters Union, 362 U.S. 274 (1960); 
NLRB v. Insurance Agents Union, supra note 41 and accompanying text; Local 1976, 
Carpenters Union v. NLRB, 357 U.S. 93 (1958). 

63 Local 1976, Carpenters v. NLRB, supra note 62, at 100. In this case, the Court 
sustained the Board’s conclusion that a “hot cargo” clause in a collective bargaining 
agreement did not privilege conduct otherwise violative of the act’s secondary boycott 
provisions. 

64 See Commission on Organization of the Executive Branch of the Government, 
Legal Services and Procedure—A Report to Congress, 87-88 (March 1955) ; 42 A.B. 
A.J. 374-75 (1956). 

65 See Cox Committee report, note 29 supra. 

66 Friendly, A Look at the Federal Administrative Agencies, 60 Colum. L. Rev. 
429, 446 (1960). 

67 Hand, The Spirit of Liberty 241 (1952). 
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extensively spotlighted, and numerous steps have already been taken 
to alleviate that problem.®* The other problem is not as well publi- 
cized, and is often aggravated by efforts to solve the first problem. 
Judge Hand has described the problem of “grooves” as follows: 


But I believe that the history of commissions is very largely this: 
when they start, they are filled with enthusiasts, and they are flexible 
and adaptive. Like all of us... after no have proceeded a while 
they get their own set of precedents, and precedents save “the in- 
tolerable labor of thought,” and they fall into grooves . . . . When 
they get into grooves, then God save you to get them out of the 
grooves. 


Fitting cases into “pigeon-holes” has the virtue of speeding up the 
process of decision, but frequently results in robbing the administra- 
tive process of the flexibility and the imagination to cope with prob- 
lems which, though superficially the same as older ones, are really 
different and thus require specialized handling. With the host of new 
problems which the 1959 amendments will present to the Board, and 
the reminders which the courts have, from time to time, given,” it 
is hoped that the Board will be able to avoid this pitfall. 


68 See Rothman, Four Ways to Reduce Administrative Delay, remarks before the 
Labor Law Section, Tennessee Bar Association, June 9, 1960, 46 L.R.R.M. 136 (1960) ; 
Rothman, Time and Tide in Taft-Hartley, remarks before the Industrial Relations 
Center and the Twin City Personnel Managers Association at the University of 
Minnesota, January 8, 1960, 45 Lab. Rel. Rep. 254 (1960). 

69 Hand, op. cit. supra note 67 at 241-42. 

7 See Communications Workers v. NLRB, 362 U.S. 479 (1960). 





FEDERAL-STATE JURISDICTION IN 
LABOR RELATIONS LAW 
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The twenty-five year milestone in the history of the National La- 
bor Relations Act marks a good point at which to take stock of the 
development of federal-state relations in this field. The objective of 
this article is to trace the evolution of the exercise of NLRB jurisdic- 
tion and its increasingly wide effect upon state regulation; to note 
the emergence of the “no-man’s land” and congressional efforts to 
solve the problem in the 1959 amendments to the NLRA; and to sur- 
vey the currently controversial questions as to the effect of the na- 
tional law upon state power. 

As we look at the labor relations scene in 1960, there appear to be 
three grand divisions of the landscape: (1) the area in which labor dis- 
putes do not “affect interstate commerce”; (2) the area in which labor 
disputes do affect interstate commerce, but the NLRB will decline 
to exercise jurisdiction; and (3) the area in which labor disputes affect 
interstate commerce and the NLRB will exercise jurisdiction. As to 
area (1), there is no problem: the states are free to regulate and the 
federal laws do not apply. Area (2) is the former “no man’s land” 
which Congress turned over to state jurisdiction in the 1959 amend- 
ments. We shall examine the problems involved in the application 
of the new legislative solution. Area (3) remains as the most impor- 
tant part of the landscape, in which state regulation has been displaced 
in many respects under the federal pre-emption doctrines worked out 


by the United States Supreme Court. 


I. THe DeveLopMent oF NLRB Discretionary JURISDICTION AND 
THE No-Man’s Lanp 


A. The Statutory Jurisdiction of the Board 


The National Labor Relations Act was carefully drafted so as to 
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tional Railroad Adjustment Board. Member, Panel of Arbitrators, American Arbitra- 
tion Association. 
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confer upon the NLRB the power to handle questions of representa- 
tion and to prevent unfair labor practices affecting interstate com- 
merce. The words “affecting commerce” were defined to include 
“tending to lead to a labor dispute burdening commerce.” The Board 
took the view that Congress had given it jurisdiction as to these mat- 
ters coextensive with congressional power to legislate under the com- 
merce clause of the Constitution,’ and the Supreme Court agreed in 
the Jones & Laughlin? case that the requisite commerce connection 
would have to be determined as individual cases arose. A long series 
of Supreme Court cases has made it clear that federal power, and 
hence the jurisdiction of the NLRB, is very broad: the particular vol- 
ume of interstate commerce affected is not determinative, except in- 
sofar as courts would apply the maxim de minimis, and consideration 
is given to the fact that a particular situation is representative of others, 
the total incidence of which may become far-reaching in its harm to 
commerce.* The Court has continued, since the Taft-Hartley amend- 
ments, to give a broad reading to the words “affecting commerce.” ® 
Those local businesses whose commerce connection is de minimis or 
non-existent, of course, are left for state regulation and are not 


affected by federal pre-emption. 


B. The Discretionary Exercise of NLRB Jurisdiction 


During the first two years under the Wagner Act, the NLRB was 
concerned with establishing the constitutionality of the act. Con- 
sequently, the Board refused to take jurisdiction of some cases in 
which the constitutional authority was questionable or where it did 
not yet wish to test the issue of its jurisdiction.* Even after the 1937 
cases upholding the act, the Board decided to limit the number of 
cases heard, selecting the strong or important cases in order “to con- 
serve its energies for the major task of getting itself generally ac- 
cepted.” 7 And in the early 1940’s, the Board protected itself from 
being swamped by instructing the regional directors not to issue com- 


1 1 NLRB Ann. Rep. 135 (1936). 

2 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 

3 NLRB v. Fainblatt, 306 U.S. 601 (1939). 

4 Polish Nat’l Alliance v. NLRB, 322 U.S. 643 (1944). 

5 NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S. 675 (1951) ; Howell 
Chevrolet Co. v. NLRB, 346 U.S. 482 (1953) ; Amalgamated Meat Cutters v. Fairlawn 
Meats, Inc., 353 U.S. 20 (1957). 

6 Millis & Brown, From the Wagner Act to Taft-Hartley 39 (1950). 

7 Id. at 43, quoting from Memo M-611 from the Executive Secretary of the NLRB 
to Regional Directors, Aug. 8, 1938. 
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plaints or entertain election petitions in certain classes of cases, such 
as those involving the construction and hotel industries. With a con- 
stricted staff and an influx of cases in the immediate post-war period, 
the Board dismissed many cases where the company was small or 
shipped little out of the state, for budgetary reasons as well as a feeling 
that it was unwise for the federal government to step in. 


The enactment of the Taft-Hartley Act in 1947 led to a period of 
uncertainty as to the exercise of NLRB jurisdiction, General Counsel 
Robert N. Denham urging that jurisdiction should be asserted to the 
full extent that the act would permit. The Board, however, adhered 
to the view that it may, in the exercise of its discretion, dismiss cases 
involving essentially local businesses in which the effect of a labor 
dispute upon commerce would be insubstantial.*° Sustained in this 
practice by the courts,’ the NLRB continued until 1950 to decline 
to exercise jurisdiction on a case-by-case basis where there was only 
a small effect upon commerce.” 


In October, 1950, after a staff study of the pattern emerging from 
the cases accepted and declined, the Board issued a series of unanimous 
decisions, clarifying and defining the standards to be employed in 
its future exercise of jurisdiction.* Nine categories were listed over 
which the NLRB would take jurisdiction. Some were designated by 
type of business, such as instrumentalities and channels of interstate 
and foreign commerce, public utility and transit systems, establish- 
ments operating as an integral part of a multi-state enterprise, and 
establishments substantially affecting national defense. Other cate- 
gories were designated according to the annual dollar volume of goods 
or services in which an employer dealt involving, directly or indirect- 
ly, an inflow or outflow across state lines. 


8 Reilly, Federal-State Jurisdiction, 48 Geo. L.J. 304, 305 (1959). 

9 Millis & Brown, op. cit. supra note 6, at 61. 

10 Local 905, Retail Clerks Int’l Ass’n, 83 N.L.R.B. 564 (1949). 

11 Haleston Drug Stores v. NLRB, 187 F.2d 418 (9th Cir.), cert. denied, 342 U.S. 
815 (1951) ; see also the dictum in NLRB y. Denver Bldg. & Constr. Trades Council, 
341 U.S. 675, 684 (1951) : “Even when the effect of activities on interstate commerce is 
sufficient to enable the Board to take jurisdiction of a complaint, the Board sometimes 
properly declines to do so, stating that the policies of the Act would not be effectuated 
by its assertion of jurisdiction in that case.” (Emphasis added.) 

12 Valley Concrete Pipe & Prods. Co., 88 N.L.R.B. 920 (1950); Herold & Sons, 
82 N.L.R.B. 174 (1949) ; J.E. Stone Lumber Co., 78 N.L.R.B. 627 (1948). 

13 Hollow Tree Lumber Co., 91 N.L.R.B. 635 (1950) and associated cases; 16 
NLRB Ann. Rep. 16 (1951). For a summary of the Board’s rulings on various de- 
tailed questions involved in the early application of the jurisdictional “yardsticks,” see 
16 NLRB Ann. Rep. 16-39 (1951); Shanklin, How the NLRB Has Applied Its 
Jurisdictional Standards, 3 Lab. L.J. 391 (1952). 
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In 1954, the NLRB issued another series of decisions, revising the 
“yardsticks” so as to narrow the field in which jurisdiction would be 
exercised.’* The majority of the Board, in increasing the dollar vol- 
ume requirements, indicated that consideration had been given to the 
problem of bringing the case load down to manageable size, bearing 
in mind budgetary limitations, in order to give adequate attention to 
more important cases having a truly substantial impact on the econ- 
omy.’® The dissenting members alleged that the majority’s purpose 
was to re-allocate federal authority to the states, and the dissenters 
expressed doubts as to whether the states could acquire jurisdiction 
by this method."® 


C. The Guss Case and the No-Man’s Land 


The fact that a substantial no-man’s land was developing, as a result 
of the twin movements of (1) the NLRB’s contraction of its discre- 
tionary jurisdiction, and (2) the Supreme Court’s enunciation of the 
doctrine of federal preemption in the field of labor law,’” was noted 
in Congress,’* but it was not until the Supreme Court’s square hold- 
ings in the Guss case’ in 1957 that the unsatisfactory situation and the 


need for remedial action were dramatized. 

In discussing the Guss case, it is necessary to go back and look at a 
little history of federal-state relations. During the Wagner Act per- 
iod, the NLRB entered into understandings with the labor relations 
boards in those few states, such as New York, which had “little Wag- 
ner Acts,” leaving to them jurisdiction over certain predominantly 
local industries even though there was some effect upon interstate 
commerce. However, the Supreme Court’s opinion in the Bethlehem 
case, particularly the special opinion of Mr. Justice Frankfurter, 


14 Breeding Transfer Co., 110 N.L.R.B. 493 (1954) and associated cases. These 
cases were preceded by NLRB Release No. 445, July 1, 1954, and No. 449, July 15, 
1954, announcing the contracted jurisdictional standards. For a criticism of the 
method of promulgating such standards, see Note, Does the NLRB Have the Power 
to Decline Its Jurisdiction, 26 Geo. Wash. L. Rev. 446, 459-61 (1958) and congressional 
hearings there cited, urging that the rule-making procedures of the Administrative 
Procedure Act should be followed. 

15 Breeding Transfer Co., supra note 14, at 497. 

16 Td. at 522-24. 

17 These cases will be discussed in detail in Part III of this article. 

18 S. Rep. No. 1211, 83d Cong., 2d Sess. 18 (1954). 

19 Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957); see also Amalgamated 
Meat Cutters v. Fairlawn Meats, Inc., 353 U.S. 20 (1957), and San Diego Bldg. 
Trades Council v. Garmon, 353 U.S. 26 (1957), decided the same day. 


y: 
oe Steel Co. v. New York State Labor Relations Bd., 330 U.S. 767 





322 THE GEORGE WASHINGTON LAW REVIEW 


cast some doubt as to whether a state board could act either after a 
cession by the NLRB or upon a declination of jurisdiction for budg- 
etary or other reasons. The Bethlehem decision was rendered just as 
Congress was considering the Taft-Hartley amendments, and the 
legislative history indicated that the new proviso to section 10(a) was 
drafted in response to that case. The Supreme Court in the Guss case 
reached the conclusion that Congress in providing a procedure for 
the ceding of jurisdiction to the states in certain limited circum- 
stances," had intended that to be the exclusive means whereby states 
may be enabled to act concerning the matters which Congress has en- 
trusted to the NLRB. Thus, by simply declining to exercise its juris- 
diction in a case affecting commerce, the NLRB could not pass juris- 
diction to the states. And the ceding provisions of section 10(a) 
proved to be a dead letter in practice, since no state moved to bring 
its labor relations statute into conformity with the Taft-Hartley Act 
and the Board found itself unable to consummate any cession agree- 
ments due to the conditions prescribed by Congress.” 

The Supreme Court, in the Guss case, admitted that a no-man’s 
land existed, but found that Congress had expressed its judgment in 
favor of uniformity. The Court suggested two ways out: (1) re- 
assertion of its jurisdiction by the NLRB, or (2) congressional action 
to provide a solution. When legislative efforts failed in 1958,* the 
NLRB, with the aid of an increased appropriation from Congress, 
revised its jurisdictional standards again so as to take cases in some 
of the no-man’s land area.** This was only a partial solution, but in 


21 The section 10(a) proviso reads as follows: 

Provided, That the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction Over any cases in any 
industry (other than mining, manufacturing, communications, and transportation 
except where predominantly local in character) even though such cases may in- 
volve labor disputes affecting commerce, unless the provision of the State or 
Territorial statute applicable to the determination of such cases by such agency 
is inconsistent with the corresponding provision of this Act, or has received a 
construction inconsistent therewith. 
49 Stat. 453 (1935), as amended, 29 U.S.C. $160(a) (1958). 

22 See Note, The Discretionary Jurisdiction of the NLRB, 71 Harv. L. Rev. 527, 
541-43 (1958). 

23 For a brief summary of the 1958 bills and the congressional deadlock, see Reilly, 
Federal-State Jurisdiction, 48 Geo. L.J. 304, 308 (1959). 

24 This time the Board announced proposed standards and invited briefs or com- 
ments by interested groups, organizations and persons. Some minor modifications 
were made as the result of such comments, and the new standards were announced in 
NLRB Release No. 576, Oct. 2, 1958, and officially embodied in a series of opinions in 
then pending cases. See, e.g., Siemons Mailing Serv., 122 N.L.R.B. 81 (1958), and 
associated cases. 
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the Labor-Management Reporting and Disclosure Act of 1959, Con- 
gress did take definite action to resolve the no-man’s land problem. 


Il. THe Lapor-MANAGEMENT REPORTING AND DiscLosurE Act 
SOLUTION TO THE No-Man’s Lanp ProBLEM 


The 1959 amendments to the Taft-Hartley Act added the follow- 
ing section 14(c): 


(1) The Board, in its discretion, may, by rule of decision or by 
published rules adopted pursuant to the Administrative Procedure 
Act, decline to assert jurisdiction over any labor dispute involving 
any class or category of employers, where, in the opinion of the 
Board, the effect of such labor dispute on commerce is not suffi- 
ciently substantial to warrant the exercise of its jurisdiction: Pro- 
vided, That the Board shall not decline to assert jurisdiction over any 
labor dispute over which it would assert jurisdiction under the stan- 
dards prevailing upon August 1, 1959. 

(2) Nothing in this Act shall be deemed to prevent or bar any 
agency or the courts of any State or Territory (including the Com- 
monwealth of Puerto Rico, Guam, and the Virgin Islands), from 
assuming and asserting jurisdiction over labor disputes over which 
the Board declines, pursuant to paragraph (1) of this subsection, to 
assert jurisdiction.”® 


These provisions were derived from the House Landrum-Griffin 
bill which reflected the policy of the Eisenhower administration, with 
one important concession to Senator Kennedy and the Senate con- 
ferees—the provision prohibiting the NLRB from declining to assert 
jurisdiction over any labor dispute over which it would assert juris- 
diction under the standards prevailing upon August 1, 1959. Rejected 
in the enactment were various proposals which would have required 
the NLRB to exercise its jurisdiction to the full?* or which would have 
allowed state agencies (other than a court) to take cases over which 
the NLRB had declined jurisdiction, but which would have required 
them to apply federal law.”" 


25 LMRDA § 701, 73 Stat. 541 (1959), 29 U.S.C. § 164(c) (Supp. I, 1959). 

26 E.g., the original Kennedy-Ervin bill, S. 505, 86th Cong., Ist Sess. (1959). 
Chairman Leedom of the NLRB testified against such proposals on the ground that 
they would overburden the Board with small cases to the detriment of the more im- 
portant cases. Hearings of the Senate Sub-committee on Labor on S. 505, 86th Cong., 
Ist Sess. 609 (1959). 

"ong the bill passed by the Senate, S. 1555, 86th Cong., Ist Sess., as modified on 
the floor. 
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The general effect of the new provisions is to give the no-man’s 
land as it existed on August 1, 1959 to the states, subject to the pos- 
sibility that the NLRB could, in the future exercise of its discretion, 
expand its jurisdiction to take more cases affecting commerce.** But 
the Board cannot contract its jurisdiction so as to decline cases which 
it would take under the standards prevailing upon August 1, 1959;”* in 
that respect, the Board’s jurisdiction is now frozen. The NLRB ap- 
parently has its choice as to the procedure to follow in declining juris- 
diction: (1) by rule of decision, announcing its standards in the 
course of decision in a particular case; this is the method used by the 
Board in the past and the method which it continues to employ; or 


(2) by published rules adopted pursuant to the Administrative Proce- 
dure Act.” 


Can the Board, under the new section 14(c), decline jurisdiction 
over an entire industry? In Office Employees Intl Union v. NLRB,” 
the Supreme Court held that the Board could not decline jurisdiction 
over cases involving labor unions as a class when they act as employers 
in relation to their office employees. And in Hotel Employees Local 
255 v. Leedom,™ the Court held, without further opinion, that the 
Board’s dismissal of a representation petition on the sole ground of its 
“long standing policy not to exercise jurisdiction over the hotel in- 
dustry” as a class was contrary to the principles expressed in the 
Office Employees case. The NLRB interpreted these holdings to 
mean that, although the Board may properly decline jurisdiction over 
small employers whose operations affect commerce to an insubstantial 
extent, it may neither decline jurisdiction over labor unions as a 
class when acting as employers, nor “decline jurisdiction over all em- 


28It appears unlikely that any substantial expansion of jurisdiction will occur, 
beset as the Board is with problems of a heavy workload and the need to eliminate 
delay. The Chairman of the Michigan Labor Mediation Board stated that NLRB 
Chairman Leedom had given written assurance that the NLRB has no intention of 
extending its jurisdiction. 46 L.R.R. 367 (1960). 

29 Those standards are set out in the Appendix immediately following this article. 
With certain refinements, they are essentially the standards announced in the series of 
decisions issued in 1958, referred to in note 24. One important addition, effective July 
31, 1959, is category 8, concerning hotels. 

29a In Brennan’s French Restaurant, 129 N.L.R.B. No. 10, 46 L.R.R.M. 1495 (1960), 
the employer asserted that the Board is precluded from asserting jurisdiction because 
of its failure to publish its standards in the Federal Register pursuant to the Adminis- 
trative Procedure Act, but the Board held that section 14(c) allows such standards 
to be adopted by the alternative procedure of “rule of decision.” 

80 353 U.S. 313 (1957). 


31 358 U.S. 99 (1959). 
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ployers in other fields.” * Consequently, the NLRB felt required to 
exercise jurisdiction over the hotel industry, and the Board announced 
a dollar volume jurisdictional standard prior to August 1, 1959. Thus, 
under the jurisdictional “freeze” of section 14(c), it is clear that the 
Board cannot go back to its old policy of declining jurisdiction over 
the entire hotel industry. But the Board has since indicated, in re- 
affirming its policy of declining jurisdiction over race tracks as a class, 
that section 14(c) authorizes the Board to decline jurisdiction over an 
entire industry where the effect on commerce of labor disputes in 
that industry is not so substantial as to warrant the exercise of juris- 
diction, and the particular dispute before it is not one over which the 
Board would assert jurisdiction under its standards prevailing on 
August 1, 1959.%* Similarly, the NLRB has recently declined juris- 
diction over proprietary hospitals as a class, with certain exceptions, 
upon a finding that such operations are essentially local in nature and 
the effect on commerce is not substantial enough to warrant the exer- 
cise of jurisdiction.** There may be other industries, such as enter- 
tainment* and sports,** where on August 1, 1959, the NLRB had no 
clear standard under which it would assert jurisdiction, and where the 
Board may be free upon proper findings under section 14(c) to de- 
cline jurisdiction over the industry as a class.°* 

May the NLRB assert jurisdiction in individual cases beyond the 
scope of its jurisdictional standards existing on August 1, 1959, upon 
a finding that commerce is affected and the purposes of the act would 
be effectuated? In other words, having declined jurisdiction over a 
class of employers by rule of decision, could the Board make ex- 
ceptions in individual cases for policy reasons? Suppose, for example, 


82 Floridan Hotel of Tampa, Inc., 124 N.L.R.B. No. 34, 44 L.R.R.M. 1345 (1959), 
quoting from Office Employees Int’l Union v. NLRB, 353 U.S. 313, 320 (1957). 

83 Hialeah Race Course, Inc., 125 N.L.R.B. No. 57, 45 L.R.R.M. 1106 (1959); 
Jefferson Downs, Inc., 125 N.L.R.B. No. 58, 45 L.R.R.M. 1108 (1959). 

34Flatbush Gen. Hosp., 126 N.L.R.B. No, 22, 45 L.R.R.M. 1286 (1960); but see 
Fitch Sanitarium v. Leedom, 47 L.R.R.M. 2095 (D.D.C. Nov. 10, 1960) (declaratory 
judgment that NLRB must assert jurisdiction over a sanitarium over which, the 
court finds, the Board would have asserted jurisdiction under its August 1, 1959 
standards). 

35 See Philadelphia Orchestra Ass’n, 97 N.L.R.B. 548 (1951). 

36 See Olympia Stadium Corp., 85 N.L.R.B. 389 (1949). 

37 For comments on the effect of section 14(c) upon the doctrine of Hotel Em- 
ployees v. Leedom, see Long, Boundaries of State-Federal Jurisdiction in Labor- 
Management Relations Under the New Labor Law—A State View, speech delivered 
at the Thirteenth Annual Conference on Labor of New York University, May 11, 
1960; Aaron, The Labor-Management Reporting and Disclosure Act of 1959, 73 
Harv. L. Rev. 1086, 1094 (1960); Hanley, Federal-State Jurisdiction in Labor’s No 
Man’s Land: 1960, 48 Geo. L.J. 709, 712 (1960). 
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that an employer whose volume of interstate business is below the 
Board’s usual standards secures an injunction against peaceful or- 
ganizational picketing from the court of a state which has no pro- 
cedures for holding representation elections. Upon a petition meeting 
the Board’s usual requirements of a showing of interest in the union 
by a substantial number of employees, could the Board properly con- 
duct an election and certify a bargaining representative? In Tropi- 
cana Products, Inc.,** the Board stated that the adoption of jurisdic- 
tional standards does not preclude it from asserting its authority in any 
properly filed case where statutory jurisdiction is proved; accordingly, 
when the employer refused to supply commerce data, the Board pro- 
ceeded with an election without requiring a showing that the Board’s 
usual jurisdictional standard as to volume of business had been met. 
It was announced that, in order to effectuate the policies of the act, 
the same action would be taken in similar cases. It is possible that the 
Board could exercise jurisdiction on an individual case basis over em- 
ployers falling below the usual standards where leaving the matters 
involved to state action appeared to do violence to the national labor 
policy, but it appears unlikely that the Board will do this, in view of 
the uncertainties that such an ad hoc approach would introduce into 
the federal-state picture. 

Another possible question may arise out of the fact that the new 
section 14(c) speaks of the NLRB declining jurisdiction over “labor 
disputes”; more precisely, the NLRB exercises jurisdiction over unfair 
labor practice and representation “proceedings,” which do not include 
all types of “labor disputes” in the popular sense of those words. Sena- 
tor Morse raised the question whether the new provision empowers the 
Board to decline jurisdiction over representation cases, since the term 
“Jabor dispute” could be interpreted to apply only to unfair labor 
practice cases.*® However, since section 2(9) of the NLRA defines 
“Jabor dispute” to include any controversy concerning representation 
and since Mr. Chief Justice Warren in the Guss case*® spoke of the 
Board’s jurisdictional standards in terms of “labor disputes,” it seems 
clear that section 14(c) applies to both representation and unfair la- 
bor practice cases.**” 


38 122 N.L.R.B. 121 (1958). 
89 105 Cong. Rec. 16391-92 (daily ed. Sept. 3, 1959), Legislative History of the 
LMRDA 1420.21 (1959) [hereinafter cited as LH]. 
40 353 U.S. at 4 (1957). 
41 See Rothman, Federal-State Jurisdiction, NLRB Release No. 647, Nov. 18, 1959; 
Aaron, The LMRDA of 1959, 73 Harv. L. Rev. 1086, 1093 (1960) ; Reilly, Federal- 
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There is an apparent inconsistency between the provision in the 
new section 14(c) which prohibits the Board from declining jurisdic- 
tion over cases over which it would assert jurisdiction under the 
standards prevailing upon August 1, 1959, and the proviso to section 
10(a) which empowers the Board to cede jurisdiction to a state 
agency under certain circumstances. The legislative history shows no 
discussion with respect to the section 10(a) proviso and its intended 
status after passage of the 1959 act.** It may be that it has been re- 
pealed by implication; at any rate, problems are not likely to arise, 
since the Board has never found it possible to make cession agreements 
because of the fact that state laws are not consistent with the federal 
law. 


In addition to the above rather incidental matters, there are two 
troublesome problems in the application of the no-man’s land pro- 
visions of the LMRDA which will be discussed below. 


A. How Are the NLRB’s Jurisdictional Standards To Be Applied 
By State Courts and Agencies? 


The new section 14(c) provides that states may assume jurisdiction 
over labor disputes over which the NLRB “declines” to assert juris- 
diction pursuant to the new statutory authorization. Senator Morse 
claimed, in his attack upon the bill as it came from the conference 
committee, that it is “only after the Board determines that it should 
decline to exercise jurisdiction in a particular dispute that the state 
court is to be given the authority to assume and assert jurisdiction.” ** 
However, the general tone of congressional discussion was incon- 
sistent with the view that a party must apply to the NLRB and have 
it decline jurisdiction before seeking relief in a local tribunal.** In- 
deed, in his analysis of the bill, Representative Griffin speaks of the 
jurisdiction being vested in the states over such classes of cases as the 
Board has declined or would decline.** In the House debates on the 


State Jurisdiction, 48 Geo. L.J. 304, 310 (1959); and Cox, The Landrum-Griffin 
Amendments to the NLRA, 44 Minn. L. Rev. 257, 262 (1959). 

42 S. 1555 and H.R. 8342 provided for the repeal of the section 10(a) proviso, but 
the bills passed by the Senate and the House contained no reference to it and no men- 
tion was made of it in the final act or the conference committee report. 

43 Smith, The LMRDA of 1959, 46 Va. L. Rev. 195, 236 (1960). 

44105 Cong. Rec. 13092 (daily ed. Sept. 3, 1959), LH 1421. (Emphasis added.) 
pind ae The Landrum-Griffin Amendments to the NLRA, 44 Minn. L. Rev. 257, 262 


46 105 Cong. Rec. 13091 (daily ed. July 27, 1959), LH 1522. 
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Landrum-Griffin bill, one finds no suggestion that the Board pass on 
the jurisdiction in each case. 

Yet this very question was raised by Senator Goldwater in his 
analysis of the Kennedy-Ervin bill* as it passed the Senate.** And ex- 
press preference for a procedure which would not involve the Board 
on every occasion was the tenor of the floor discussions*® on the pro- 
posed, and later defeated, Dirksen amendment. Moreover, the twice- 
rejected Prouty amendment,” which essentially differed from S. 1555, 
as passed by the Senate, only in that it would have allowed state courts 
as well as state agencies to take jurisdiction and apply federal law, was 
never overtly declared to require a specific Board jurisdictional de- 
termination on each case. Rather, the provisions of that proposed 


47 “The language used does not make it clear whether a case must actually first be 
brought before the NLRB and dismissed by it before the State agency can take it, or 
whether the NLRB may declare in advance the classes of cases it will not handle, and 
following such declaration, these cases may then be brought directly to the state agen- 
cies without first going to the NLRB. The phrase . . . ‘but by rule or otherwise, 
would seem to indicate the latter, but if that is the intention, more precise language 
should have been used.” 

105 Cong. Rec. 9117 (daily ed. June 8, 1959), LH 1289. 

It is interesting to note that the same criticism could arguably have been leveled at 
the language of § 701 of the LMRDA, whose wording “by rule of decision or by pub- 
lished rules” is equally indeterminate. Except for Senator Morse, none was forth- 
coming. 

48S, 1555, as passed, 86th Cong., Ist Sess. (1959), LH 516. Section 701 stipulated 
that state agencies, but not courts, could assert jurisdiction over declined cases, pro- 
vided they applied federal law. LH 577-78. 

49 Mr. McCLELLAN. Does not the Senator [Sen. Dirksen] think it would be bet- 
ter practice to require the Board to prescribe a rule con- 
taining criteria for the determination of the question as to 
whether or not it will take jurisdiction, so that every case 
would not have to come before it? 


Mr. MUNDT. I am inclined to the view of the Senator from Arkansas. I should 
like to see criteria established, and as many cases as possible settled 
rule of law rather than by rule of men. 

105 Cong. Rec. 5749 (daily ed. April 21, 1959), LH 1073. 

50 Dirksen amendment, to substitute Title V of S. 748 for Title VI of S. 1555: 
proposed, 105 Cong. Rec. 5747 (daily ed. April 21, 1959), LH 1071; defeated, 105 
Cong. Rec. 5771 (daily ed. April 21, 1959), LH 1086. 

S. 748 was the administration bill alluded to by Rep. Griffin as the basis of his 
proposed solution. The only difference between the no man’s land treatment in S. 748 
and H.R. 8400 is that the former would have permitted the Board to decline juris- 
diction “by rule or otherwise” while the latter establishes the criteria of “by rule of 
decision or by published rules.” The language of the latter closely conforms to the 
standard of S. 1384, as referred, 86th Cong., Ist Sess. (1959), LH 332. This standard 
was, in the opinion of Sen. McClellan, sufficient to obviate the necessity of seeking 
Board action on all but the doubtful jurisdictional questions. 105 Cong. Rec. 5749 (daily 
ed. April 21, 1959), LH 1073. Senator McClellan had earlier been of the opinion that 
S. 748. would not have compelled the Board to decline jurisdiction until a case was 
presented to it. 105 Cong. Rec. 3524 (daily ed. March 12, 1959), LH 1007. 

51 By the Senate, 105 Cong. Rec. 5951 (daily ed. April 24, 1959), LH 1174, and 
later by the joint conference committee, 105 Cong. Rec. 16417 (daily ed., Sept. 3, 
1959), LH 1435. 
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amendment permitting a party in doubt as to jurisdiction to petition 
the Board for a determination compels the conclusion that such a 
procedure was not requisite. 

On review of the legislative history, two conclusions may be stated 
with certainty. First, there is little support for the contention that 
Board action in the individual case is a prerequisite to a state’s exer- 
cise of jurisdiction under the new section 14(c). Second, since the 
problem never was given significant consideration, there is not much 
more authority denying the necessity of such a procedure. However, 
the latter position would appear in keeping with the legislative pur- 
pose of providing a forum which could give prompt remedial action 
in the no-man’s land.** The commentators have been almost unani- 
mous in their conclusion that states may determine jurisdiction for 
themselves.* And the Association of State Labor Relations Agencies 
has declared the intention of its members to do so.5> However, con- 
flicting opinions have already appeared in the courts, illustrati 
least that the problem is something more than a legal hypothetical.** 


52“(3) Any person may petition the Board for a determination as to whether a 
particular case involving a labor dispute falls within the limitations on its exercise 
of jurisdiction established pursuant to paragraphs (1) and (2).” 105 Cong. Rec. 5949 
(daily ed. April 24, 1959), LH 1172. 

53 Jurisdictional conflicts still provide a means whereby it is possible for a party 
to cause great delay. Thus, where an employer obtained an N.L.R.B. dismissal by 
misrepresenting the magnitude of his interstate business, and, in a proceeding sub- 
sequently brought before the New York State Labor Relations Board, again obtained 
dismissal by showing that his activities at the time of the complaint to te the NLRB 
actually had met the federal jurisdictional standards, the state board acknowledged 
that the union was in a rather unfortunate situation, but said that all it could do 
was to forward the newly-revealed commerce data to the N.L.R.B. Sullivan County 
Wood Prods. Co., 45 L.R.R.M. 1496 (N.Y.S. L.R.B. 1960). 

54 Cox, The Landrum-Griffin Amendments to the National Labor Relations Act, 44 
Minn. L. Rev. 257, 262 (1959); Hanley, Federal-State Jurisdiction In Labor’s No 
Man’s Land, 48 Geo. L.J. 709, 713-14 (1960); Reilly, Federal-State Jurisdiction, 48 
Geo. L.J. 304, 310-11 (1959); Aaron, The Labor-Management Reporting and Dis- 
closure Act of 1959, 73 Harv. L. Rev. 1086, 1096 (1960). But see McCoid, Notes on 
a “G-String”: A Study of the “No Man’s Land” of Labor Law, 44 Minn. L. Rev. 
205, 239-40 (1959). 

555 CCH Lab. L. Rep. (4th ed.) 4 50, 274 (1959). 

56 Holding that states may determine jurisdiction for themselves, Mr. Snow Man, 
Inc., 46 L.R.R.M. 1375 (N.Y.S. L.R.B. 1960), 23 S.L.R.B. No. 91, p. 2 (July 19, 
1960). The New York board held: 

The recent amendment of the National Act which added Section 14(c)(2) ... 
authorizes the assumption of state jurisdiction when the National Board de- 
clines to assert jurisdiction. Accordingly, we find that we have jurisdiction. . 
(Emphasis added.) 
And in Ex parte Dilley, 334 S.W.2d 425, 431-32, 46 L.R.R.M. 2716, 2721 (1960), 
the Texas Supreme Court said as dictum: 
There now seem to be four means or circumstances under which a state court 
will be held to have power to regulate, although it would not S might not 
otherwise be so empowered in light of federal pre-emption. They ar 
(3) Where jurisdiction has not been declined, but has been caauty. refused 
by the National Labor Relations Board. 
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Inasmuch as it has been, and most likely will continue to be, Board 
policy not to interfere where states overstep their jurisdiction unless 
the national labor policy is threatened, it appears that final resolution 
must await appeals through the state courts to the Supreme Court. 

If either of the parties before a state court or board, or the tribunal 
itself, has doubts about whether the NLRB would decline jurisdiction, 
they may obtain an advisory opinion from the Board under a proce- 
dure set up since the 1959 act." Without passing upon the merits of 
the case or upon whether the subject matter of the dispute is governed 
by the NLRA, the Board will issue an advisory opinion as to whether 
the commerce operations of the employer are such that the Board 
would exercise its jurisdiction. 


As of August 31, 1960, fifteen requests for advisory opinions had 
been filed with the Board.** Of these, seven resulted in opinions stat- 
ing that on the evidence presented, the Board would take jurisdiction, 
five that it would not, two petitions were pending, and in the remain- 
ing case the request was withdrawn before an opinion was rendered 
when the parties satisfactorily adjusted their difficulties. 


Of the twelve petitions in response to which opinions were issued, 
all but two involved a determination of whether the business opera- 
tion was essentially retail or non-retail and whether the appropriate 
jurisdictional dollar amount of business existed. The other two cases 
dealt with newspaper companies and whether the appropriate jurisdic- 
tional amount was satisfied. 

All of the cases seemed to stem not from some difficulty which the 
state court might have been having in determining or applying the 
proper jurisdictional standard, but rather from the efforts of the 
party who was the defendant in the state proceeding and who was 
apparently interested in having the state action terminated. In four 


Cf. Milwaukee Hatters Union, CCH Lab. Cas. 4 49,605 (Wis. Employment Relations 
Bd. 1960). 
Indicating that application must first be made to the Board, Derouen Elec. Co. v. 
Lard, 121 So. 2d 311, 314-15, 40 CCH Lab. Cas. 4 66,605 (La. Ct. App. 1960), where 
the court said as dictum : 
It seems to us that it is only in those cases which have been presented to the 
Board and the Board has declined to exercise its jurisdiction that the court 
then can exercise jurisdiction. . 
[T]hey have a right to file a “charge before the National Labor Relations 
Board and if their charge is dismissed because the Board declines to 
accept jurisdiction over the matter, then the State Court would have jurisdiction. 
57 NLRB Rules and Regulations, Series 8, and Statements of Procedure, 29 C.F.R. 
$§ 101.39-.41, 102.98-.104 (Supp. 1960), 29 U.S.C. App. §§ 101.39-.41, 102.98-.104 
(Supp. I, 1959). 
58 See NLRB Release No. 727, Aug. 31, 1960. 
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of the cases the plaintiffs in the state proceeding did not introduce 
evidence as to the amount of their business operations. And in those 
cases where both parties submitted evidence, the Board took no note of 
any particular burden of proof, although in one case dismissal was 
based on a failure to present sufficient data.” In another, the Board 
said that it would not take jurisdiction simply because the evidence 
introduced failed to show that the non-retail $50,000 standard had 
been met.® In still a third case the Board’s finding that it would not 
assert jurisdiction was not grounded on any question involving juris- 
dictional amounts, but rather on the fact that the petitioner had failed 
to give evidence that the particular employer was subject to the 
Board’s legal or statutory jurisdiction.” 

Although it has not been used in a large number of cases, the ad- 
visory opinion procedure appears to have been working satisfactorily, 
without encountering serious problems to date. 

In addition to the formal advisory opinion procedure, the NLRB, 
through its regional offices, offers informal advice as to how the Board 
applies its jurisdictional standards. The General Counsel has prepared 
for use by regional office personnel in giving such advice a “Jurisdic- 
tional Standards Handbook” which deals with such troublesome de- 


tails as the time period for computing the employer’s volume of busi- 
ness. 


B. What Substantive Law Should State Courts or Agencies Apply? 


Assuming that the situation is one in which the NLRB would de- 
cline to assert jurisdiction, the question which next arises is whether 
the states are free under section 14(c) to apply state law or whether 
the states must avoid decisions in conflict with the federal law. It ap- 
pears from the legislative history that Congress intended the states to 
be free to apply state law, but the question of conflict with federal 
rights is difficult and will doubtless be litigated before the Supreme 
Court. 

The first approach suggested in the 86th Congress to solve the no- 
man’s land problem was that the NLRB be directed to take jurisdic- 


59It has been suggested that in a state proceeding the party asserting that the 
Board would take a on as the burden of proof. Reilly, Federal-State Juris- 
diction, 48 Geo. L.J. 304, 311 (1959). 
00 25 TE No. = eee 
127 N.LR.B. No. 34 
62 Jackson’s — Service, 126 N.LR.B. tag 101 (1960). 
63 Rothman, Federal- State Jurisdiction, NLRB Release No. 647, Nov. 18, 1959. 
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tion over all labor disputes within the scope of the federal act. Thus, 
in the Senate the Kennedy-Ervin bill both as originally proposed “ 
and as subsequently amended and submitted as a new bill,® would 
have required the NLRB to assert full jurisdiction. The proposal, 
however, essentially embodied the provisions of the already existing 
section 10(a) ®* authorizing the Board to cede jurisdiction to a state 
agency functioning in accordance with state law not inconsistent with 
the federal act. In the House the approach of the substantially similar 
Elliott and Shelley bills was the same, except that no provision was 
made for jurisdictional cession to the states. Instead, the Board was 
to be increased from five to seven members and authorized to delegate 
to any three some or all of the powers which it could exercise itself. 
The idea of requiring the Board to assert its jurisdiction in every case 
“affecting commerce” was roundly criticized both by members of 
Congress” and by members of the Board. 

The Prouty amendment to the Kennedy-Ervin bill would have sat- 
isfied some of the critics by permitting the state agencies or courts to 
take jurisdiction over those cases declined by the Board providing the 
federal law was adhered to.” But the Senate preferred the Cooper- 
Javits-Morse amendment, conferring jurisdiction only on state agen- 
cies, other than courts, with the stipulation that federal law be ad- 
hered to. This was the requirement of S. 1555 as it passed the Senate. 
At this stage, it may be conceded that the Congressional intent, here 
limited to the Senate proceedings, was to make only federal law appli- 
cable in any state regulation in the no-man’s land. 

But the events transpiring in the House show a different trend. The 
Elliott bill was reported out of committee. Thereafter the Landrum 
bill, identical to the Griffin bill, was offered and accepted as a sub- 
stitute for the text of the Elliott proposal. The House-passed measure 


64S. 505, as referred, 86th Cong., Ist Sess. (1959), LH 29. 

65 S, 1555, as reported, 86th Cong., Ist Sess. (1959), LH 338. 

66 Section 10(a), 49 ~~" z (1935), as amended, 29 U.S.C. §160(a) (1958). 

67 E.g., 105 Cong. Rec. 5769 (daily ed. April 21, 1959), LH 1084 (Sen. Mundt) ; 
105 Cong. Rec. 14,206 Caaity ed. Aug. 11, 1959), LH 1579 (Rep. Hiestand) ; id. at 
14,209, LH 1582 (Rep. Dixon). Similar objections had been raised in the 86th 
Congress over the provisions of the Kennedy-Ives proposal, S. 3947, 85th Cong., 2d 
Sess. (1958) : 104 Cong. Rec. 18,269, 18,271, 18,274 (1958). 

68 Chairman Leedom, testifying before the Senate Subcommittee on Labor, Hearings 
on S. 505 before the Senate Subcommittee on Labor, 86th Cong., Ist Sess. 609 (1959), 
105 Cong. Rec. 5880 (daily ed. April 23, 1959), LH 1154: “T said before and I think it 
is so now, that this is too gigantic a burden to put on the Labor Board. I think it 
would reflect badly on the important cases to have us undertake to try all the little 


69 105 Cong. Rec. 16,390 (daily ed. Sept. 3, 1959), LH 1419 (Morse). 





FEDERAL-STATE JURISDICTION 333 


prescribed that state courts, as well as agencies, could assume juris- 
diction where the Board had declined to assert it. No mention was 
made of a requirement that federal law be applied by the states. 

In the conference committee, the federal-state provisions of S. 1555 
were replaced by those of the Landrum-Griffin bill. The conference 
report itself noted only that, except for two modifications, the version 
agreed upon was the House bill. Senator Kennedy, chairman of the 
Senate conferees, first made an informal report to the Senate on the 
results of the joint conference. His statement removes any doubt that 
may have existed as to the right of the states to apply their own law. 
He said: 


It was the opinion of the Senate that the Federal law should prevail 
with respect to interstate commerce, and in order to compromise 
that feature, it was agreed upon that the state law could prevail, but 
only in those areas in which the National Labor Relations Board does 
not now assume jurisdiction.”° 


The following day, Senator Kennedy further explained the results 
of the conference committee action: 


The House provision, which was agreed to by the conferees, specif- 
ically carries out the recommendation of the McClellan committee 
by authorizing State labor boards and courts to assume jurisdiction 
and to apply State law in cases over which the NLRB declines to 
assert jurisdiction. The conferees added a provision requiring the 
NLRB to continue to take cases meeting its present standards.” 


With this statement as to what transpired in the conference and 
the implications of the report issuing therefrom squarely before it, 
the Senate voted to approve the conference committee report.” The 
assessment of the settlement by Representative Griffin,” one of the 
House conferees, is in accord with Senator Kennedy’s statement, 
as is that of another Senate conferee, Senator Goldwater. And a 
critic of the Landrum-Griffin provision as enacted stated that its “real 
vice” was that it allows the states to administer cases so assumed in 


70 105 Cong. Rec. 16,255 (daily ed. Sept. 2, 1959), LH 1389. 

71105 Cong. Rec. 16,419 (daily ed. Sept. 3, 1959), LH 1437. 

72 Indeed, only Senators Morse and Langer voted against enactment of the con- 
Sern ie members not voting). 105 Cong. Rec. 16,435 (daily ed. Sept. 3, 

73105 Cong. Rec. 16,539 (daily ed. September 3, 1959), LH 1712. 

74105 Cong. Rec. 16,419 (daily ed. September 3, 1959), LH 1437. 
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accordance with state law.” The conclusion that states may apply 
their own law has been reached by most of the legal writers,” the 
General Counsel of the NLRB” and the Association of State Labor 
Relations Agencies."® Of course, state courts may look to the federal 
law for policy guidance in determining state common-law matters.” 

There remains the problem, assuming the states may quite gen- 
erally apply their own law in the former no-man’s land, whether 
such action would be invalid when in conflict with federally pro- 
tected rights. Even in this situation, a realistic appraisal of the 
conference committee compromise indicates that state law was 
intended to prevail. The whole point of the Senate-favored pro- 
visions’ which would have required the states to apply federal law 
was to achieve uniformity and to prevent diversity and conflict. The 
Senate conferees lost on this point and the House version prevailed, 
except that the Senate conferees won the concession that the NLRB 
may not contract its exercise of jurisdiction. When the conference 
solution was being debated, Senator Morse pointed out that he was 
unable to vote for the bill in large part because it permitted the 
states to make rulings in the former no-man’s land which could in- 
trude upon federal rights.** Senator Kennedy, in replying, did not 


ore Udall, 105 Cong. Rec. 14,181 (daily ed. September 3, 1959), LH 


76 Aaron, supra note 37, at 1098; Cox, supra note 41, at 262; Hanley, supra note 
37, at 721; Long, supra note 37; McCoid, supra note 54, at 241; Lyon, The Labor- 
Management Reporting and Disclosure Act, 9 De Paul L. Rev. 159, 166 (1960); 
Smith supra note 43, at 235; But see Papps, Section 701 and the State Courts: What 
Law to Be Applied?, 48 Geo. L. J. 316, 321 (1959). 

77 Rothman, Federal State Jurisdiction, speech before the Association of State Labor 
Relations Agencies, NLRB Release No. 647, Nov. 18, 1959. See also Beeson, 
Boundaries of State-Federal Jurisdiction in Labor-Management Relations Under the 
New Labor Law—A Federal View, speech at the Thirteenth Annual Conference on 
Labor of New York University (May 11, 1960); and Fanning, Labor Issues Before 
the Supreme Court, speech delivered at Loyola University School of Law, NLRB 
Release No. 634, Oct. 20, 1959. 

785 CCH Lab. L. Rep. (4th ed.) 450,274 (1959). 

79 Each state labor agency, on the other hand, would be bound to administer its 
own particular state statute. See the views of the Association of State Labor Relations 
Agencies to that effect. 5 CCH Lab. L. Rep. (4th ed.) $50,274 (1959). 

80 The fullest discussions of this problem are by Beeson, supra note 77, who finds 
that the legislative history compels the conclusion that all concerned fully understood 
that state law is to prevail in case of conflict, and by Hanley, Federal-State Jurisdic- 
tion in Labor’s No Man’s Land: 1960, 48 Geo. L.J. 709, 722 (1960), who, after finding 
the legislative debates to be inconclusive, argues strongly that federally secured rights 
have not been placed “at the mercy of state courts.” 

81S. 1555, as passed by the Senate, 86th Cong., Ist Sess. (1959), LH 516, and the 
Prouty amendment, which the Senate conferees pressed for in the conference com- 
mittee as a compromise. See 105 Cong. Rec. 16,390 (daily ed. Sept. 3, 1959), LH 
1419, and 105 Cong. Rec. 16,417 (daily ed. Sept. 3, 1959), LH 1435. 

82105 Cong. Rec. 16,390 (daily ed. Sept. 3, 1959), LH 1419-20. 





FEDERAL-STATE JURISDICTION 335 


deny or refute this interpretation of the conferees’ understanding. 
He did say: 


[I] f those states feel that this provision is going to serve as an excuse 
for the passage of laws which would deny them what both the Senate 
and the House of Representatives, I am sure, would feel would be 
their rights, then there are several remedies. The first is by having 
the National Labor Relations Board broaden its jurisdiction—which 
can be done under our bill. The second is by having the President 
recommend the reorganization of the Board, so it can handle these 
cases. The third is by having the Congress make it very clear that 
the Board must assume its full jurisdiction.** 


His answer was not that state law in conflict with federal rights would 
be invalid, but that, if such conflicting state law developed, recourse 
could be had to such counter-measures as legislation, jurisdictional 
expansion, or Board reorganization. 

Were it not for this rather clear legislative history indicating that 
Congress understood that state law had won out over federal uni- 
formity in the former no-man’s land, the argument based on the 
history of the federal preemption doctrine, that the states must still 


avoid conflict with federal substantive rights, would be very persua- 


sive. 


Il]. FepeRAL PREEMPTION IN THE AREA IN WHICH THE 
NLRB Wit Exercise JurispicTion 


The 1959 amendments to the Taft-Hartley Act were addressed to 
the problem of the no-man’s land. We turn our attention now to 
the situation where an employer’s business affects interstate com- 
merce and the NLRB, in the exercise of its discretion, would exercise 
jurisdiction. What is left for the states in the way of power to regu- 
late labor relations in such a business? 

The answer must be sought in a rather considerable body of Su- 
preme Court case law, which Congress did not disturb when it 
passed the 1959 amendments. The case law rests fundamentally, 
of course, upon the “federal supremacy” clause of article VI of the 
United States Constitution: 


88105 Cong. Rec. 16,417 (daily ed. Sept. 3, 1959), LH 1435. 
ha Beeson, note 77 supra; Hanley, note 80 supra at 709; Papps, note 76 supra 
at 316. 
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This Constitution, and the Laws of the United States which shall be 
made in pursuance thereof, . . . shall be the supreme Law of the 
Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary not- 
withstanding. 


Thus, where valid federal legislation is applicable, state law in 
conflict therewith must fall. But the federal preemption doctrine, 
as it has been developed by the Supreme Court, involves not only 
situations where there is a direct conflict between state and federal 
law, but also situations in which Congress has taken hold of a certain 
subject-matter and provided a comprehensive regulatory system with 
special procedures and a special agency to administer the law; when 
that kind of federal regulation is present, it is said that Congress has 
preempted or occupied the field and state action is foreclosed in the 
interest of a uniform national regulatory scheme. Exactly how far 
the federal labor relations regulations are exclusive and how much 
has been left to the states has had to be explored on a case-by-case 
basis. 


A. Representation Proceedings 


One of the most important functions of the NLRB is to conduct 
representation proceedings, which involves determining the appro- 
priate bargaining unit, conducting a secret ballot election, and cer- 
tifying the majority choice. To have state agencies exercising con- 
current jurisdiction would be “fraught with potential conflict . . .”;° 
they might come out with the same rulings or they might not. Hence, 
this is one area in which the Court has held that the federal Board’s 
machinery for dealing with certification problems carries implica- 
tions of exclusiveness. Thus, a State may not certify a union as the 
collective bargaining agent for employees where the federal Board, 
if called upon, would use its own certification procedure. 


B. Employer Unfair Labor Practices 


There have not been many cases raising the question, probably 
because only a small number of states have labor relations acts creat- 
ing employer unfair labor practices, but the Supreme Court has held 
in the Plankinton® and Guss*" cases that a state may not regulate 


85a Crosse Tel. Corp. v. Wisconsin E.R. Bd., 336 U.S. 18 (1949). 
86 Plankinton Packing Co. v. Wisconsin E.R. Bd., 338 U.S. ‘053 3 (1950). 
87 Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957). The 1959 amendments 
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under its own labor statute conduct which has been made an employer 
unfair labor practice under the NLRA. 


C. Federally Protected Rights 


A state may not prohibit the exercise of rights which the NLRA 
protects. Thus, in Hill v. Florida,** a state injunction prohibiting 
a union and its business agent from functioning as collective bar- 
gaining representatives except upon conditions fixed by Florida was 
held invalid as an infringement upon the federally guaranteed right 
of employees to bargain collectively through representatives of their 
own choosing. And in the O’Brien® and Wisconsin Bus® cases, 
the federal right to strike peaceably for higher wages was found to 
be infringed by state legislation requiring strike votes and prohibiting 
strikes in public utilities. A state court injunction which interfered 
with the right of a majority of an employer’s employees to engage 
in peaceful, concerted activities to require the employer to bargain 
with them was invalidated by the Supreme Court, even though the 
union involved was disqualified from using the services of the NLRB 
for failure to file non-Communist affidavits and reports.** The Su- 
preme Court has indicated in a number of other cases that if the 
particular conduct involved were protected concerted activity under 
section 7 of the NLRA, then the states were precluded from regu- 
lating it.°? 


D. Union Conduct Which Is Arguably a Federal Unfair Labor 
Practice or Protected Concerted Activity 


After 1947, when Congress regulated union conduct for the first 
time by the union unfair labor practice provisions of the Taft-Hartley 
Act, the question was bound to arise as to the effect upon state regu- 
lation of similar activity. The Supreme Court had already held in 


vitiate that part of the Guss case which applied this rule to employers over whom the 
NLRB declines jurisdiction (see section II supra), but the rationale of exclusive 
federal jurisdiction where the NLRB will exercise jurisdiction still stands. 

88 325 U.S. 538 (1945). 

88 Automobile Workers v. O’Brien, 339 U.S. 454 (1950). 

90 Bus Employees v. Wisconsin E.R. Bd., 340 U.S. 383 (1951). 

®1UMW v. Arkansas Oak Flooring Co., 351 U.S. 62 (1956). The 1959 amend- 
ments to the NLRA repealed the filing provisions of section 9 (f), (g) and (h) and 
yosyiay provided its own regulation of recognition picketing in the new section 

92 Garner v. Teamsters Union, 346 U.S. 485 (1953); Weber v. Anheuser-Busch, 
Inc., 348 U.S. 468 (1955). 
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1942 in the Allen Bradley case® that a state labor board had power 
to order a union to stop mass picketing, threatening employees de- 
siring to work during a strike with physical injury or property 
damage, obstructing entrance to and egress from a factory, obstruct- 
ing the streets near the factory, and picketing the homes of em- 
ployees. Congress had not made such conduct subject to regulation 
under the Wagner Act and neither was any employee deprived of 
rights protected by that act. Even after the Taft-Hartley Act made 
such conduct an unfair labor practice, it has been held that the 
states continue to have power to regulate violence, breaches of the 
peace, blocking of the streets and other threats to public order, under 
the basic police power of the state, and this regulation can be by 
court injunction,® labor board orders,** or tort damage suits.** “State 
jurisdiction has prevailed in these situations because the compelling 
state interest, in the scheme of our federalism, in the maintenance of 
domestic peace is not overridden in the absence of clearly expressed 
congressional direction.” ** 

Where the union conduct is peaceful,® however, and is arguably 
either prohibited or protected by the NLRA, the states are ousted 
of jurisdiction to regulate.’ If it is protected, state limitations would 
be in conflict; and if it is prohibited, the NLRB has exclusive juris- 
diction to apply the regulations which Congress saw fit to entrust to 
“centralized administration of specially designed procedures.” ™ 
Furthermore, if it is not clear from NLRB rulings whether the ac- 
tivity is prohibited or protected, then the states may not go ahead; 
the NLRB has primary jurisdiction to make the determination. “The 
governing consideration is that to allow the States to control activities 


93 Allen Bradley Local v. Wisconsin E.R. Bd., 315 U.S. 740 (1942). 

94 LMRA §8(b) (1), 61 Stat. 141 (1947), 28 U.S.C. $ 158(b) (1) (1958) (coercion 
of employees by unions). 

95 Youngdahl v. Rainfair, Inc., 355 U.S. 131 (1957). 

96 UAW v. Wisconsin E.R. Bd., 351 U.S. 266 (1956). 

®7 United Constr. Workers v. Laburnam Corp., 347 U.S. 656 (1954) (employer 
suing); UAW v. Russell, 356 U.S. 634 (1958) (employee suing). 

98 San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 547 (1959). 

99 This distinction is made graphically clear in Youngdahl v. Rainfair, supra note 
95, where the Supreme Court sustained that part of a state injunction which ran 
against threats of violence, obstruction of the streets and plant entrances, and mass 
name-calling, calculated to provoke violence, but struck down that part of the state 
decree which enjoined all other picketing at the plant. The Court said that peaceful 
pains is within the pre-empted domain of the NLRB, and its jurisdiction is 
exclusive. 

100 Garner v. Teamsters Union, supra note 92, at 489 (minority picketing for 
organization, applying economic pressure to the employer) ; Weber v. Anheuser- 
Busch, Inc., supra note 92 (jurisdictional dispute with secondary boycott aspects). 

101 Garner v. Teamsters Union, supra note 92, at 490. 
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that are potentially subject to federal regulation involves too great 
a danger of conflict with national policy.” *” 

The above principles of federal pre-emption have been applied 
by the Supreme Court to strike down a wide variety of state regula- 
tions of union concerted activities.* The only exception, in addi- 
tion to the state’s freedom to control violence and related activities, 
has been the state’s freedom to regulate where the activity regulated 
was merely a peripheral concern of the Labor Management Relations 
Act. State injunctions have been set aside by the Supreme Court 
even though the state was proceeding under laws of broad general 
application rather than laws specifically dealing with labor relations.’ 

Under section 14(b) of the Taft-Hartley Act, Congress has al- 
lowed states to prohibit the union shop although the federal act 
permits it;°° however, where the union conduct attempted to be 
regulated by the state under its “right-to-work” law also constitutes 
a federal unfair labor practice (such as picketing to establish exclusive 
hiring of union members), the federal pre-emption doctrine applies 
to give the NLRB exclusive jurisdiction." 

Assuming that the union’s conduct is arguably in violation of the 
Taft-Hartley Act, can a state give an injured party damages in a 
tort action? Under the Laburnam'® and Russell’ cases, it appeared 


102 San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 246 (1959). 

108 Plumbers Union, Local 298 v. Door County, 359 U.S. 354 (1959) ; Hotel Employ- 
ees v. Sax Enterprises, Inc., 358 U.S. 270 (1959) ; Electrical Workers, Local 429 v. 
Farnsworth & Chambers Co., 353 U.S. 969 (1957) ; San Diego Bldg. Trades Council 
v. Garmon, 353 U.S. 26 (1957) ; Amalgamated Meat Cutters v. Fairlawn Meats, Inc., 
353 U.S. 20 (1957) ; Retail Clerks, Local 560 v. J. J. Newberry Co., 352 U.S. 987 
(1957) ; Pocatello Bldg. & Constr. Trades Council v. C. H. Elle str. Co., 352 U.S. 
884 56); Teamsters Union v. New York, N.H. & H. R.R. Co., 350 U.S. 155 
(1956) ; General Drivers, Local 89 v. American Tobacco Co., 348 U.S. 978 (1955) ; 
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member for wrongful expulsion and to give damages along with the restoration of 
membership. The fact that the union’s action, insofar as it caused employers to dis- 
criminate against the ex-member, may have also constituted a federal unfair labor 
practice, does not deprive the state of jurisdiction, since the NLRB’s interest in 
member-union lawsuits is only peripheral. See San Diego Bldg. Trades Council v. 
Garmon, 359 U.S. 236, 243-44 (1958). 

105 Weber v. Anheuser-Busch, Inc., supra note 92 (anti-restraint of trade law) ; 
General Drivers Union v. American Tobacco Co., 348 U.S. 978 (1955) (common 
catrier law) ; Teamsters Local 327 v. Kerrigan Iron Works, Inc., 353 U.S. 968 (1956) 
(common carrier law); McCrary v. Aladdin Radio Indus., 355 U.S. 8 (1957) 
(common carrier law); but cf. Aladdin Radio Indus. v. Associated Transport, 323 
S.W.2d 222 (Tenn. 1958), cert. denied, 361 U.S. 865 (1959). 
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that this could be done without running afoul of federal pre-emption, 
but in the Garmon case,’ the majority explained the result in those 
cases on the ground that violence and threats were involved. In the 
absence of that type of conduct, a state cannot give damages for 
harm caused by union activities which are potentially subject to the 
exclusive federal regulatory scheme. The Court’s reasons were that 
the award of damages is a potent method of governing conduct and 
controlling policy; it involves a conflict with federal policy in that 
it allows two law-making sources to govern. Since remedies form 
an ingredient of any integrated scheme of regulation, to allow a 
state to grant a remedy which has been withheld from the NLRB 
only accentuates the danger of conflict.‘"' It should be noted that 
Justices Harlan, Clark, Whittaker and Stewart would adhere to what 
they regarded as the rule of the Laburnam and Russell cases—that 
states may give tort damages for harm caused by unprotected con- 
certed activities, even though such conduct may also constitute a 
union unfair labor practice." 


E. Conduct Neither Protected Nor Prohibited 


The present status of state power to regulate union activities which 
are neither protected nor prohibited by the NLRA is not clear. The 
Supreme Court held in the Briggs-Stratton case’™ in 1949 that a state 
had power to regulate “quickie” strikes—recurrent and intermittent 
work stoppages to win unstated ends—since this conduct was neither 
made a right under federal law nor a violation of it. However, recent 
cases’"* have indicated that the Supreme Court would not now under- 
take to determine whether particular union conduct is in this unpro- 
tected and unprohibited area. As we have noted, this determination 
is within the exclusive competence of the NLRB. In the Garmon 
case, the majority of the Court said: 


If the Board decides, subject to appropriate federal judicial review, 


110 San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 247 (1959). 

111 See also De Vries v. Baumgartner’s Elec. Constr. Co., 359 U.S. 498 (1959). 

112 For analyses of this controversy, see Beeson, note 77 supra; Gregory, Federal 
or State Control of Concerted Union Activities, 46 Va. L. Rev. 539 (1960) ; McCoid, 
Notes on a “G-String”: A Study of the “No-Man’s Land” of Labor Law, 44 Minn. 
L. Rev. 205 (1959). 

113 UAW-AFL vy. Wisconsin E.R. Bd., 336 U.S. 245 (1949). 

114 San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959) ; NLRB v. 
Insurance Agents’ Int’l Union, 361 U.S. 477 (1960). 
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that conduct is protected by Section 7, or prohibited by Section 8, 
then the matter is at an end, and the States are ousted of all jurisdic- 
tion. Or the Board may decide that an activity is neither protected 
nor prohibited, and thereby raise the question whether such activity 
may be regulated by the States. 


Apparently the majority meant to keep the door open for a pos- 
sible future holding in an appropriate case that congressional failure 
to prohibit or protect particular conduct was itself a form of federal 
regulation—which the states may be precluded from disturbing.**® 
There is reasoning in the earlier Garner and Weber cases which tends 
to support such a position.’ The four Justices who did not join in 
the majority opinion in the Garmon case were at a loss to understand 
the Court’s intimation that the states may even be powerless to act 
when the underlying activities are clearly neither protected nor pro- 
hibited by the federal act.*** 


F. State Regulation of Internal Union Affairs 


As we have seen, the Supreme Court, early in the development 
of federal pre-emption in the field of labor law, invalidated Florida’s 
attempt to prohibit a union and its business agent from functioning 
as collective bargaining representative unless conditions imposed 
by the state were met."® This was found to conflict with the fed- 


—— Diego Bldg. Trades Council y. Garmon, supra note 114, at 246. (Emphasis 
added. 

116 For example, minority recognition picketing does not appear to be prohibited 
by the new section 8(b)(7) in the period before an election, where the union has 
filed a timely petition for representation; it may not be protected by section 7 either, 
since its purpose is to force the employer to commit an unfair labor practice. A state 
might well be held to be precluded from enjoining it, however, in view of the com- 
prehensive and detailed manner in which Congress delineated the instances in which 
restraint was to be applied. See Beeson, note 77 supra. 

17“The detailed prescription of a procedure for restraint of specified types of 
picketing would seem to imply that other picketing is to be free of other methods and 
sources of restraint. For the policy of the national Labor Management Relations Act 
is not to condemn all picketing but only that ascertained by its prescribed processes 
to fall within its prohibitions. Otherwise, it is implicit in the Act that the public 
interest is served by the freedom of labor to use the weapon of picketing. For a state 
to impinge on the area of labor combat designed to be free is quite as much an ob- 
struction of federal policy as if the state were to declare picketing free for purposes 
or by methods which the federal Act prohibits.” Garner v. Teamsters Union, supra 
note 92, at 499-500 (1953). 

“Congress formulated a code whereby it outlawed some aspects of labor activities 
and left others free for the operation of economic forces.” Weber v. Anheuser-Busch, 
Inc., supra note 92, at 480 (1955). 

118 San Diego Bldg. Trades Council v. Garmon, supra note 114, at 253-54. These 
four Justices, led by Mr. Justice Harlan, concurred in the result only because the 
union conduct was arguably protected by the federal act and hence state regulation 
would be in conflict with a federal right. 

119 Hill y. Florida, supra note 88. 
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erally guaranteed right of employees to choose their own bargaining 
representative. The federal government has since moved into the 
field of regulating internal union affairs on a broad scale in the Labor- 
Management Reporting and Disclosure Act of 1959, and it is appro- 
priate to examine briefly the present state of federal-state relations 
in this area. The Supreme Court recently considered one aspect 
of the problem in De Veau v. Braisted,° but the significance of 
the case may be rather limited due to the special circumstances in- 
volved, namely an interstate compact which had congressional ap- 
proval.’** The particular provision of the New York Waterfront 
Commission Act which was being challenged (prohibition of collec- 
tion of union dues if any officer has been convicted of a felony) 
was not a part of the New York-New Jersey interstate compact 
specifically approved by Congress, but it was part of the implementing 
state legislation which was brought to the attention of Congress at 
the time and to which Congress gave its consent.’*? Mr. Justice 
Frankfurter, speaking for the Court majority, did indicate that 
relevant tests of federal pre-emption in this area are whether the 
state law contradicts the federal enactment so that it would preclude 
both from functioning together, or at least would impede the effec- 
tiveness of the federal measure—whether the two laws are incom- 
patible—and whether Congress, with a lively regard for its own 
federal labor policy, would find in the state law a real frustration, 
however dialectically plausible, of that policy.’ 

What of the fact that Congress itself has undertaken to prohibit 
persons from holding union office who have been convicted of certain 
felonies within the previous five years?** Mr. Justice Frankfurter 
noted that the LMRDA reflects congressional awareness of pre- 
emption problems and that Congress did not leave the solution of 
such questions to inference. “When Congress meant pre-emption 
to flow from the 1959 Act it expressly so provided.” '*° “In addition, 


120 De Veau v. Braisted, 363 U.S. 144 (1960). 

121 See Rothman, Another Aspect of the Problem of Federal-State Relationships, 
remarks before the American Association of State Labor Relations Agencies, NLRB 
Release No. 727, August 31, 1960. 

122 De Veau v. Braisted, supra note 120, at 150-51. 

123 Td. at 153. The dissenters, Chief Justice Warren and Justices Douglas and 
Black thought that the considerations which moved the Court to strike down state 
restrictions on employee freedom of choice in Hill v. Florida should also be con- 
trolling here. 

124 LMRDA § 504(a), 73 Stat. 536, 29 U.S. ~ $ 504(a) (Supp. I, 1959). 

125 De Veau v. Braisted, supra note 120, at 156, referring to LMRDA $5 205(c) 
and 403, 73 Stat. 528, 534 (1959), 29 U.S.C. ty 435(c), 483 (Supp. I, 1959). 
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two sections of the 1959 Act... affirmatively preserve the operation 
of state laws.” 1° “In view of this explicit and elaborate treatment of 
pre-emption in the 1959 Act, no inference can possibly arise that 
§ 8 [of the New York act] is impliedly pre-empted by § 504 (a) 
[of LMRDA}.” "7 

The three dissenting Justices would have drawn just such an 
inference, however. To them, the purpose of Congress was twofold: 
(1) that federal (not state) standards are to determine the qualifica- 
tions for holding union offices, and (2) that state enforcement of 
general criminal laws against serious felonies remains unimpaired. 
They interpreted the provisions of section 603(a) of LMRDA as 
applying only to the fiduciary responsibilities created by section 501 
of the act."*° Examination of the legislative history of section 603(a), 
however, indicates that it originated as a floor amendment by Senator 
McClellan to his Bill of Rights (Title I of the Act) in response to 
fears expressed by Senator Kennedy and others that otherwise federal 
pre-emption might result.’”® It was later incorporated into the mis- 
cellaneous Title VI, and its placement there indicates that it should 
apply with respect to Titles I through VI unless pre-emption has been 
specifically preserved. 


G. State Regulation of Collective Bargaining Agreements 
The Supreme Court’s decision in the Oliver"*! case raises some 


Pret v. Braisted, supra note 120, at 156, referring to the following sections 

LMRDA § 604, 73 Stat. 540 (1959), 29 U.S.C. §524 (Supp. I, 1959) : 

Nothing in this Act shall be construed to impair or diminish the authority of 
any State to enact and enforce general criminal laws with respect to [the same 
group of serious felonies, with the exception of exclusively federal violations, 
which are listed in section 504(a)]. 

LMRDA § 603(a), 73 Stat. 540 (1959), 29 U.S.C. §523(a) (Supp. I, 1959): 
Except as explicity provided to the contrary, nothing in this Act shail reduce 
or limit the responsibilities of any labor organization or any officer, agent, shop 
a. or other representative of a labor organization . . . under the laws of 

tate. 
127 Det Veau v. Braisted, supra note 120, at 157. 
128De Veau v. Braisted, supra note 120, at 165 (dissenting opinion). a 
supra note 121, at footnote 25, observes that Mr. Justice Douglas gree in sup 

of this conclusion from S. Rep. No. 87, 86th eget Ist Sess. 19° (1959) but that t this 

Senate Report accompanied S. 1555 as reported, which contained no provision similar 

to Section 603 (a) of the final Act. The quotation used by Mr. Justice Douglas 

refers, not to the provision which became Section 501 of the final Act, but to Section 

206 of S. 1555 as reported, which became Section 306 of the final Act, dealing with 

complaints by the Secretary of Labor with respect to trusteeships.” 

29108 Cong. Rec. 5822 (daily ed. April 22, 1959), LH 1114. See also Sherman, 

The Individual Member and the Union: The Bill of Rights Title in the LMRDA 

of 1959, 54 Nw. U.L. Rev. 803, ered — 

130 See Rothman, note 121 supra, a 
131 Teamsters Union v. Oliver, 458. U. = "283 (1959). 
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interesting questions as to the power of the states, under their laws 
of general application, to regulate matters contained in collective 
bargaining agreements. The State of Ohio enjoined the Teamsters 
Union and two ICC certificated carriers from giving effect to certain 
provisions of their collective agreement on the ground that these 
provisions violated the state anti-trust law. The agreement was the 
outcome of collective bargaining conducted under the National Labor 
Relations Act. Section 7 of the NLRA states that employees shall 
have the right to bargain collectively, and section 8 imposes the duty 
on both employers and unions to bargain collectively with respect 
to wages, hours, and other terms and conditions of employment. The 
Supreme Court, in the Borg-Warner case,’** spoke of these subject 
matters as “mandatory” bargaining topics. In the Oliver case, the 
Supreme Court held that Ohio’s application of its anti-trust laws 
to prevent the parties from carrying out their agreement upon a 
subject matter as to which federal law directs them to bargain con- 
stituted an abridgement of rights protected by the NLRA. 

The Oliver case came to the Supreme Court twice. In Oliver I, 
the Court set aside an Ohio order which prohibited enforcement of 
a section in the contract which provided minimum rentals for trucks 
when they were being driven by owner-drivers. Ohio looked upon 
this as price-fixing,’** but the Supreme Court looked upon it as 
within the mandatory bargaining topic of wages, since obviously 
a truck owner-driver’s actual income is derived both from the truck 
rental and his wages, and his wages could easily be undermined by 
low rentals unless they were collectively negotiated. 

On remand, the state court complied with the Supreme Court's 
directive as to the situation where the trucks were driven by owner- 
drivers, but the court kept in force the order as it applied to owners 


132 NLRB v. Borg-Warner Corp., 356 U.S. 342 (1958). 

133 The same type of problem is involved as to the relation between the NLRA 
and the federal antitrust law. Compare Jewel Tea Co. v. Local 189, Amalgamated 
Meat Cutters, 274 F.2d 217 (7th Cir. 1960), in which the court refused to follow the 
analogy of the Oliver case, and held that a cause of action for violation of the Sherman 
Act was stated where the union was attempting to prohibit in its collective bargaining 
agreement the sale of meat after 6 P.M. The court said: 

Appellants rely on [Oliver] to sustain their argument that market operating 
hours are so intimately connected with hours of employment that the two can- 
not be divorced . Although exercise of an employer’s proprietary right to 
establish marketing ‘hours may incidentally affect its employees, as will almost 
anything it does, it can hardly be argued that such action is a ‘direct frontal 
attack’ upon or even a ‘remote and indirect approach’ to the subject of the 
basic work day. 

Id. at 221. 
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who employ others to drive trucks leased to the carriers. The Ohio 
court enjoined the enforcement of provisions in the union-carrier 
agreement which required that leased equipment, if not owner-driven, 
shall be operated only by employees of the carriers and which re- 
quired those carriers to use their own available equipment before 
hiring any extra equipment. 

On certiorari again, in Oliver II,** the Supreme Court in a brief 
per curiam opinion set this order aside too, reasoning that these pro- 
visions were as intimately bound up with the subject of wages as 
the minimum rental provisions passed on in Oliver I. Apparently 
the theory is, as suggested by the Court in Oliver I, that the above 
contractual limitations on the leasing and operating of trucks were 
“of vital concern to the carrier’s employed drivers”; without them, 
there might be a “progressive curtailment of jobs through withdrawal 
of more and more carrier-owned vehicles from service.” *** 


The ramifications of the Oliver case have yet to be worked out.’** 
Does the case stand for the broad proposition that states may not 
enforce general laws when they are in conflict with the terms of 
collective agreements on mandatory bargaining topics? The Supreme 
Court suggested one distinction in its Oliver I opinion: 


We have not here a case of a collective bargaining agreement in con- 
flict with a local health or safety regulation; the conflict here is be- 
tween the federally sanctioned agreement and state policy which 
seeks specifically to adjust relationships in the world of commerce.'*" 


Professor Cox has suggested another distinction which may be 
employed to confine within reasonable bounds the potentially star- 
tling ramifications'** of the Oliver case: what is protected against 
state action is not the substantive term of the collective agreement 
but the process of arriving at it by collective negotiation—the right 


1384 Teamsters Union v. Oliver, 362 U.S. 605 (1960). 

1385 Teamsters Union v. Oliver, supra note 131, at 294. See also Railroad Telegra- 
phers v. Chicago & No. W. Ry. Co., 362 U.S. 330 (1960), holding that collective bar- 
gaining over the abandonment or consolidation of railroad stations is a “labor dispute” 
within the meaning of the Norris-LaGuardia Act. 

186 See Meltzer, The Supreme Court, Congress, and State Jurisdiction Over Labor 
Relations (pt. 1), 59 Colum. L. Rev. 6, 51-52 (1959) ; Comment, Federal Preemption 
and Subjects of Bargaining, 1960 Wis. L. Rev. 495 (1960). 

187 Teamsters Union yv. Oliver, supra note 131, at 297. (Emphasis added.) 

188 E.g., that unions and employers can override state laws merely by making a 
collective agreement that is contrary to the state law. 
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to bargain collectively.*° Thus, it could be explained that the vice 
of the Ohio anti-trust law as applied in Oliver was that it interfered 
with the method of fixing wages, conditions of employment and 
matters intimately related thereto, which the federal law guaranteed 
the employees the right to use—namely, the process of collective 
bargaining. So interpreted, the Oliver case would not preclude “the 
application of state legislation outlawing substantive conditions of 
employment which the state regards as undesirable without regard 
to the method by which they are established. . . .” **° 


CoNCLUSION 


It should be noted that there is one very large and important area 
of federal-state jurisdiction in the labor relations field which is beyond 
the scope of this article—the enforcement of collective agreements.’ 
Congress provided in section 301 of the Labor-Management Relations 
Act'® for suits in federal court to enforce such union-management 
contracts. What impact does this have on state jurisdiction to enforce 
them? It appears that state courts still have jurisdiction to entertain 
such suits for breach of contract, but they must apply federal sub- 
stantive law, if any.’** The question whether state courts can give 


a remedy which the federal courts could not give is still in hot 
dispute.'** Another aspect of the problem involves the fact that the 
same conduct may be both a breach of contract and a federal unfair 


139 Cox, The Major Labor Decisions of the Supreme Court, October Term 1958, 
Proc. A. B. A. Section of Labor Rel. Law 23, 25-31 (1959). Compare Coos Bay 
Lumber Co. v. Local 7-116, International Woodworkers, 203 Ore. 342, 279 P.2d 508 
(1955). A collective agreement, negotiated under the NLRA, provided for a 74% 
wage increase and a 74% deduction from all employees’ wages to be paid over to an 
insurance carrier for health and welfare benefits. The employer and certain dissenting 
employees alleged that the agreement, without express authorization of wage deductions 
by each employee, was in conflict with a state statute which required regular pay days 
at which dates all employees shall be paid the wages due them. The court refused to 
interpret the statute to require individual authorization, saying that, if so interpreted, 
it would have to yield to the policy of the NLRA which is to have wages (including 
group insurance plans) determined by collective bargaining, not by individual de- 
termination. The case can thus be thought of as protective of the collective bargaining 

“process.” 

140 Cox, supra note 139, at 29. 

141 See Meltzer, The Supreme Court, Congress, and State Jurisdiction Over Labor 
Relations (pts. 1 and 2), 59 Colum. L. Rev. 6 and 269 (1959) ; Samoff, Federal-State 
Relations: Enforcing Collective Bargaining Agreements, 9 Lab. LJ. 393 (1958) ; 
Dunau, Contractual Prohibition of Unfair Labor Practices: Jurisdictional Problems, 
57 Colum. L. Rev. 52 (1957); Wollett and Wellington, Federalism and Breach of the 
Labor Agreement, 7 Stan. L. Rev. 445 (1955). 

142 6] Stat. 156 (1947), 29 USC § 185(a) poe 

143 Textile Workers v. Lincoln Mills, 353 U.S. 448 (1957); McCarroll v. 
Angeles County Council of Carpenters, 49 Cal. 2d 45, 315 P.2d 322° (1957), cert. Sonied 
355 U.S. 932 (1958). 

144 McCarroll v. Los Angeles County Council of Carpenters, supra note 143; A. H. 
Bull S.S. Co. v. Seafarers’ Int’l Union, 250 F.2d 326 (2d Cir. 1957), cert. ia "355 
U.S. 932 (1958). 
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labor practice. The interrelation between the role of the NLRB 
as to the unfair labor practices*** and the role of contract-enforcement 
bodies (such as arbitrators under collective agreements,’ state’? 
and federal’** courts, and state administrative agencies’®) involves 
many interesting and complex problems. 

As to the “no-man’s land” problem, the solution contained in the 
LMRDA bears the marks of an expedient compromise of a political 
deadlock. The public interest in preserving a uniform national labor 
policy was sacrificed as to those businesses falling below the NLRB’s 
August 1, 1959, discretionary standards, particularly in the 38 states 
which have no comprehensive labor relations acts. However, the 
1959 NLRB standards represent a broad exercise of federal jurisdic- 
tion, and the alternatives of having the NLRB take even more of 
the smaller cases or having state agencies administer federal law 
would involve troublesome practical problems. Although there will 
be some line-drawing difficulties, the congressional solution to the 
“no-man’s land” problem has the advantage of relative simplicity. The 
advisory opinion procedure provided by the NLRB will also help in 
the borderline cases, if the persons concerned make use of it. The 
one-directional freeze of NLRB jurisdiction, prohibiting the Board 
from drawing back from its August 1959 standards, is legislative 
rigidity not in keeping with the usual ideal of administrative flexi- 
bility, but it is understandable as the fruit of “collective bargaining” 
in the conference committee. 

Probably more important in the long run than the LMRDA treat- 
ment of the “no-man’s land” was the fact that Congress left intact 
the Supreme Court’s development of federal pre-emption in the area 
in which the NLRB does exercise jurisdiction. Although there will 
continue to be no shortage of “elucidating litigation,” and although 
there will be some situations in which it is difficult to ascertain 
whether the states are free to regulate, the general philosophy of the 
Supreme Court of leaving the implementation of the national labor 
relations policy primarily in the hands of the National Labor Relations 
Board is fundamentally sound. 

145 Spielberg Mfg. Co., 112 N.L.R.B. 1080 (1955). 

146 Grunewald-Marx, Inc. v. Los Angeles Joint Bd., 52 Cal.2d 441, 343 P.2d 23 
OF cence v. Los Angeles County Council of Carpenters, supra note 143. 

148 International Ass’n of Machinists v. Cameron Iron Works, 257 F.2d 467 (5th 
Cir.) cert. denied, 358 U.S. 880 (1958). 


149 McLean Distrib. Co. v. Brewery & Beverage Drivers, 254 Minn. 204, 94 N.W. 
2d 514, cert. denied, 360 U.S. 917 (1959). 





APPENDIX 


ANNOTATED OUTLINE OF NATIONAL LABOR RELA- 
TIONS BOARD JURISDICTIONAL STANDARDS 
AS OF AUGUST 1, 1959 


CompPiLep From OrriciaL NLRB RELEASESt AND DECISIONS 


These standards may be modified at the Board’s discretion, except 
that section 14(c)(1) of the act provides that the Board shall not 
decline to assert jurisdiction over any labor dispute over which it 
would assert jurisdiction under the standards prevailing upon Au- 


gust 1, 1959. 


STANDARDS By CaTEGORY 
1. Nonretail Enterprises 


The Board will assert jurisdiction where there is a gross outflow or 
inflow of revenue of at least $50,000, whether such outflow or inflow 
be regarded as direct or indirect. Siemons Mailing Service, 122 
N.L.R.B. 81 (1958). Cf. Chicago Met. Mut. Assur. Co., 119 N.L.R.B, 
352 (1957). 


2. Retail Establishments (including taxicab companies) 


There must be a gross business volume of at least $500,000 per year. 
Carolina Supplies & Cement Co., 122 N.L.R.B. 88 (1958). 

Where an employer’s operations are both retail and nonretail, 
the nonretail jurisdictional standards shall be applied unless the non- 
retail portion is de minimis. 


3. Office Buildings 


There must be a gross revenue of at least $100,000 per year, of 
which at least $25,000 is derived from organizations whose operations 
meet any of the jurisdictional standards herein other than the indirect 
outflow or indirect inflow standards. Mistletoe Operating Co., 122 
N.L.R.B. 1534 (1959). 


+t NLRB Release Nos. 576, Oct. 2, 1958, and 727, Aug. 31, 1960. 
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4. Public Utilities 


The Board asserts jurisdiction where a gross business volume of at 
least $250,000 per year or where there is an outflow or inflow of 
goods, materials, or services of $50,000 or more per year, whether di- 
rectly or indirectly across state lines. Sioux Valley Empire Elec. 
Ass'n, 122 N.L.R.B. 92 (1958). 


5. Transit Systems 


There must be a gross volume of at least $250,000 per year. Charles- 
ton Transit Co., 123 N.L.R.B. 1296 (1959). 

Note, however, that taxicab companies are classified as a retail en- 
terprise and are tested by that standard. Cab Services, Inc., 123 N.L. 
R.B. 83 (1959). 


6. Newspapers 


The Board exercises jurisdiction over those companies which have 
a gross business volume of at least $200,000 per year and hold mem- 
bership in or subscribe to interstate news services, publish nationally 
syndicated features, or advertise nationally sold products. Belleville 
Employing Printers, 122 N.L.R.B. 350 (1958). 


7. Radio and Television Stations; Telephone and Telegraph Systems 


There must be a gross business volume of at least $100,000 per year. 
Raritan Valley Broadcasting Co., 122 N.L.R.B. 90 (1958). 


8. Hotels and Motels 


Gross annual revenue must total at least $500,000 per year. How- 
ever, the Board does not take jurisdiction over those hotels and motels 
as to which 75% of the guests remain one month or more. Floridan 
Hotel of Tampa, Inc., 124 N.L.R.B. 261 (1959). 


9. National Defense Enterprises 


All that need be shown for the Board to take jurisdiction is that 
there be a substantial impact on the national defense, irrespective of 
whether the operations satisfy any other jurisdictional standard. 
Ready Mixed Concrete & Materials, Inc., 122 N.L.R.B. 318 (1958). 
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10. Employer Associations 


In cases involving a member or members of a multi-employer asso- 
ciation, all members who participate in multi-employer bargaining 
shall be regarded as a single employer, and jurisdiction shall be assert- 
ed if any member meets any jurisdictional standard, or if the com- 
bined operation of such members meet any such standard. Belleville 
Employing Printers, 122 N.L.R.B. 350 (1958). 


11. Secondary Employers 


In cases involving union conduct with respect to secondary em- 
ployers, jurisdiction shall be asserted if the primary employer meets 
any of the jurisdictional standards, or if the combined operations of 
the primary employer and the business of any secondary employers at 
the location affected by the conduct meet such standards. McAllister 
Transfer, Inc., 110 N.L.R.B. 1769 (1954). 


12. Single Employer Engaged in Multiple Enterprises 


In cases involving a single employer engaged in multiple or diverse 
enterprises, jurisdiction shall be asserted over a single enterprise which, 
considered alone, does not fall within any jurisdictional standard if 
the employer’s over-all operations meet any jurisdictional standard. 
Clark Concrete Constr. Corp., 116 N.L.R.B. 321 (1956); Truss-Mart 
Corp., 121 N.L.R.B. 1430 (1958). 


13. Instrumentalities, Links and Channels of Interstate Commerce 


The Board shall assume jurisdiction where a gross revenue of at 
least $50,000 per year is derived from furnishing interstate transporta- 
tion services or functioning as essential links in such transportation of 
passengers or commodities or from performing local transportation 
for enterprises over which the Board would assert jurisdiction under 
any of the jurisdictional standards herein other than the indirect out- 
flow or indirect inflow standards. HPO Serv., Inc., 122 N.L.R.B. 394 
(1958). 


14. Businesses in the Territories 


Same standards as in states. 
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15. Business in the District of Columbia 


There are no standards applicable. The Board asserts jurisdiction on 
a plenary basis. M.S. Ginn & Co., 114 N.L.R.B. 112 (1955); West- 
chester Corp., 124 N.L.R.B. 194 (1959). 


16. Effect of Failure to Reveal Commerce Data 


The adoption of these standards by the Board does not preclude 
the Board from asserting its statutory jurisdiction, without a finding 
that the standards are met, in any case where statutory jurisdiction is 
proved. The Board has established the policy that where a recalcitrant 
party, upon reasonable request, refuses to supply the Board with in- 
formation relevant to its jurisdictional determination, proof that the 
employer’s business satisfies the discretionary standards may be dis- 
pensed with and statutory jurisdiction exercised. Tropicana Prod., 
Inc., 122 N.L.R.B. 121 (1958); Seaboard Warehouse Terminals, Inc., 
123 N.L.R.B. 378 (1959). 


TimM_E Periop Usep 1n ComMpuTING VOLUME oF BUSINESS 


The Board shall determine the volume of business on the basis of the 
employer’s past experience, including the most recent calendar or 
fiscal year, Montex Drilling Co., 122 N.L.R.B. 139 (1958); the year 
prior to the Board hearing, Plant City Welding, 123 N.L.R.B. 1146 
(1959); McSweeney & Sons, 119 N.L.R.B. 1399 (1958); Reeves & 
Sons, 112 N.L.R.B. 295 (1955); Imperial Rice Mills, Inc., 110 N.L. 
R.B. 612 (1954); prior board determination, General Eng’r, Inc., 123 
N.L.R.B. 586 (1959) (asserted jurisdiction on basis of direct outflow 
shown in record 3% years earlier), or such other basis as is deemed 
appropriate. See Sequim Lumber & Supply Co., 123 N.L.R.B. 1097 
(1959) (projection of five month’s sales figures) ; Hawkins-Hawkins, 
Inc., 121 N.L.R.B. 740 (1958) (use of sales figures for period follow- 
ing issuance of complaint); Imperial Rice Mills, Inc., supra (unusual 
interstate transaction within a recent year.) But see Majic Mountain, 
Inc., 123 N.L.R.B. 1170 (1959) (Board will not assert jurisdiction on 
basis of non-recurring capital expenditures alone). 


DEFINITIONS 


Direct outflow refers to goods shipped or services furnished by the 
employer outside the State. Indirect outflow includes sales within 
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the State to users meeting any standard except solely an indirect 
inflow or indirect outflow standard. Direct inflow refers to goods or 
services furnished directly to the employer from outside the State in 
which the employer is located. Indirect inflow refers to the purchase 
of goods or services which originated outside the employer’s State but 
which he purchased from a seller within the State. Direct and indirect 
outflow may be combined and direct and indirect inflow may also be 
combined to meet the $50,000 requirement. However, outflow and 
inflow may not be combined. Siemons Mailing Service, 122 N.L.R.B. 
81, 85 (1958). 
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PROBLEMS OF ORGANIZATION AND 
ADMINISTRATION OF THE 
NATIONAL LABOR RELATIONS BOARD 


Guy Farmer* 
Patterson, Belknap & Farmer, Washington, D. C. 


The National Labor Relations Board has had its share of organiza- 
tional and administrative problems. The Board underwent a major 
organizational change in 1947 as a result of the Taft-Hartley amend- 
ments. These changes went strongly in the direction of a greater 
separation between the prosecuting and judicial functions of the 
Board—a reform which had long been needed. It was unfortunate, 
however, that Congress did not implement its intent with clearer and 
less ambiguous statutory language. Gray areas still exist in which 
responsibility and authority are not clearly fixed and this continues 
to give rise to actual and potential conflicts between the Board and 
the office of the General Counsel which detract from the most ef- 
ficient administration of the act. 

In order to comprehend the major problems of organization and 
administration of the Board, it is necessary to understand the status 
of the Board in the governmental scheme and the substantive function 
or mission which has been assigned to the Board by Congress. The 
Board is not a member of the executive branch of the Government 
in the same sense as are the Department of Defense, Department 
of Agriculture, Department of Commerce, Department of Labor and 
others which are headed by cabinet officers responsible directly to 
the President. The Board is of that breed of “independent” agencies 
which are charged by Congress with the responsibility for administer- 
ing a particular statute or statutes. The members of the NLRB and 
the General Counsel are appointed by the President, subject to Senate 
confirmation. NLRB appropriation requests are screened by the 
Bureau of the Budget and presented to Congress by the President. 
But the NLRB is separate and independent of the Department of 
Labor and is certainly not subject in its judicial functions to direc- 
tion or control by the executive. This is a fact which is clear and 

*B.A., 1934, LL.B., 1936, West Virginia University; Rhodes Scholar, Oxford 
University, 1937. Associate General Counsel, 1943-45, and Chairman, 1953-55, Na- 
tional Labor Relations Board. 
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undisputed but which is not always clearly understood either inside 
the Government or out. 

Similarly, the NLRB, as an independent agency, exists at the will 
of Congress and is subject to the legislative power of Congress. This 
means that Congress must appropriate monies and thus determine the 
size and composition of the Board and its staff and the practical extent 
of its activities. Congress also has the right to amend or repeal the 
basic statute which the Board is charged with administering. The 
Board is thus in a real sense the creature of Congress, but in its 
judicial function, again the Board must act independently of con- 
gressional influence or control. 

This posture of judicial independence, coupled with executive and 
legislative dependence of an administrative character, places the 
Board, along with other independent agencies, in a rather delicate 
position in the governmental scheme. While this is altogether neces- 
sary and proper, the ambiguity of this position and the political over- 
tones which accompany it have not been conducive over the years to 
the most efficient organization and administration of the Board. 

Because it is a creature of Congress, the Board’s organizational 
structure has been largely predetermined by congressional action. 
The Board is not free, as would be a private business organization, to 
devise and put into effect an organization for the conduct of its 
affairs which would meet with the approval of an efficiency expert. 
The primary purpose of the Board, after all, is not to attain maximum 
administrative efficiency but to interpret and administer a law as 
Congress intended it should be administered by the utilization of 
the procedures and mechanisms prescribed by Congress. Thus, Con- 
gress provided in 1935 that the Board should consist of three mem- 
bers and in 1947 Congress enlarged this number to five. Should the 
Board have been convinced in 1937 that a five-man Board could do 
a more effective job of handling the case load, the Board could have 
communicated that view to Congress, but could not itself have en- 
larged its membership without congressional approval. 

The organization and administrative problems of the Board have 
always commanded widespread public interest. In the early days this 
may have been attributed to the youth and inexperience of the agency, 
but this is hardly an explanation of why the problems continue to be 
discussed at a time when the Board has just celebrated its 25th anniver- 
sary. The reason, of course, is that the Board stands in the middle of 
the labor-management playing field and acts as the umpire in some 
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of their more critical and hard fought matches. The controversies 
which have broken out from time to time as to organization and ad- 
ministration of the Board do not stem entirely from public interest in 
efficient government. Attitudes toward proposals for organizational 
and procedural changes are frequently influenced by their presumed 
impact on the substantive aspects of the Board’s administration of the 
act. Thus, for example, the famous Plan 12 proposed several years 
ago by the executive branch of the Government would have, if 
adopted, placed a balance of responsibility and authority in the five 
members of the Board and the Board’s Chairman rather than the 
General Counsel. This would have pleased those who felt that the 
Board was friendlier to their cause than the General Counsel and 
for the same reason presented an unpleasant prospect to others. This 
particular plan of reorganization was, as history records, defeated. 

The current organizational problems of the Board which are fore- 
most in the minds of most people revolve around the potential and 
sometimes actual conflict between the Board and the General Coun- 
sel.’ But this was not always so. 

In its early period, from 1935-1947, the Board was a monolithic 
organization, with the Board sitting on top of a neat equilateral 
triangle in a position of final authority with respect to administration. 
Reduced to more meaningful terms, the Board was in theory and 
sometimes in fact judge, jury, and prosecutor. That is to say, the 
Board had final authority with respect to instituting, presenting and 
deciding unfair labor practice cases. In practice, however, the Board 
maintained for the most part a separation between the prosecuting or 
enforcement and judicial functions. This was done organizationally 
by placing the administration of the regional offices and all other per- 
sonnel engaged in investigating cases, issuing complaints, trying cases 
and handling court enforcement under the administrative direction 
of the Director of the Field Division and the General Counsel. These 
two offices were, of course, appointed by the Board and subject to 
the Board’s policy direction and control. 

In the very early days, it was customary procedure for the Execu- 
tive Secretary of the Board to present to the Board important cases 
in the investigatory stage, and the Board was called upon to decide 
whether the facts presented warranted the issuance of complaints. 
The Board, in its judicial functions, was ultimately required to decide 


1T do not in any way imply the existence of any actual conflict at the present time. 
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these same cases after they had run the gamut of the preliminary pro- 
cedures—complaint, hearing and recommended report of the Trial 
Examiner. In the great preponderance of cases, however, the Regional 
Directors, under the policy control of the Director of the Field 
Division and the General Counsel, made the initial decision whether 
to dismiss the charge or proceed with formal complaint. In the later 
period prior to the 1947 amendments, the number of cases actually 
presented to the Board in the initial stages became virutally de 
minimis. Nevertheless, the original stigma of intermingling the in- 
consistent roles of judge, jury and prosecutor was never entirely 
eradicated. This eventually led Congress to bring about a more com- 
plete and formal separation of functions in 1947, when the office of 
General Counsel was established with complete authority in the 
area of investigating charges and instituting unfair labor practice 
proceedings. 

Perhaps a few remain who would wish to have Congress reestab- 
lish the authority of the Board over the prosecuting functions now 
vested in the General Counsel. But this is not likely to occur. The 
sentiment of the bar and, I believe, of the public at large is flowing 
more and more in the direction of making strong reforms in the ad- 
ministrative process with a view to a total separation of judicial func- 
tions from the administrative and prosecuting functions of various 
administrative agencies. This finds expression in the official position 
of the American Bar Association, which calls for the establishment of 
a labor court with tenure and status equal to that of a federal district 
judge, which would be vested with the adjudicatory responsibilities 
of the Board in both unfair labor practice and representation cases. 
The NLRB would continue to exist for the sole purpose of investi- 
gating cases, issuing and prosecuting complaints, conducting elections, 
and presenting cases to the labor court and to the appellate courts. 
While this development may not come about for some time, the 
ultimate transfer of the Board’s judicial functions to a labor court or 
even to the existing federal district courts may now be reasonably 
predicted. 

It is doubtful that any member of the Board, past or present, would 
support the proposition that there should be a return to the “good 
old days” vis 4 vis Board organization and authority over prosecuting 
functions. The judicial function of deciding cases already imposes 
a heavier burden on the Board than it is able to fulfill. This is evi- 
denced by the undue delays in deciding cases and in the backlog 
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which continues to mount. Moreover, the inherent vice of com- 
mingling prosecuting and judicial functions is now too well recog- 
nized to permit a reversion to the old organizational structure. 

As a matter of historic interest, however, we must not assume that 
the Wagner Act organization was a model of efficient operation. 
On the contrary, jurisdictional and personal conflicts at the staff 
level were fairly common and sometimes reached bitter proportions. 
These were in some measure due to philosophical differences, as well 
as to the normal and instinctive bureaucratic status seeking. The 
Board itself inadvertently contributed to staff conflict by devising a 
checks and balances type organization for administering the statute. 
Responsibility in the area of investigating cases and issuing complaints 
was divided between the General Counsel and his legal staff and the 
Director of the Field Division and his staff of Regional Directors and 
Field Examiners. Thus, while the Regional Director in each of the 
field offices was administrative head of the office, the Director was not 
authorized to institute a complaint proceeding without the concur- 
rence of the Regional Attorney who was the chief representative of 
the General Counsel in the Regional Office. This had the result of 
encouraging stalemates which could only be resolved by reference 
to the Director of the Field Division and the General Counsel in 
Washington; and, if those two officers could not reconcile the dif- 
ference, the Board was required to intervene as the ultimate authority. 
This brought about the unpleasant situation characterized by bitter 
disagreement at times on policy questions and unseemly jockeying 
for preferment at the Board level. There were also serious flareups 
in some of the regional offices between the Director and the Regional 
Attorney, which had serious impact on staff morale and on the efficient 
administration of the statute. These matters are mentioned here not 
in the spirit of criticism of the Board or its staff or for the purpose 
of magnifying the seriousness of these old controversies but rather 
to remind ourselves that the Board’s organizational problems will not 
be solved by a return to the old way of doing business. 

But enough of history which will soon be viewed as ancient. In 
section 3(d) of the Taft-Hartley amendments of 1947,? Congress 
responded to charges that the Board was acting as prosecutor, judge 
and jury and created the position of an independent General Counsel, 
a position unique in the federal regulatory scheme. By the terms of 


2NLRA § 3(d), added by 61 Stat. 139, 29 U.S.C. § 153(d) (1958). 
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this section, the General Counsel is appointed by the President with 
the advice and consent of the Senate and is given final authority with 
respect to the investigation of charges and issuance of complaints 
before the Board. The General Counsel is also charged with the 
responsibility for supervising all lawyers employed by the Board, 
except for the Trial Examiners, who enjoy independent status under 
the Administrative Procedure Act, and the legal assistants to the 
individual Board members. The independence of the General Counsel 
and his final authority in respect to the investigation of charges and 
issuance of complaints is not subject to question. Nor is it seriously 
questioned that this was a salutary change. 

Congress, however, was not as explicit as it might have been with 
respect to the division of responsibility between the General Counsel 
and the Board in other areas of organization and administration. The 
act is ambiguous with respect to important questions of whether the 
Board or the General Counsel has authority and responsibility for the 
administrative and housekeeping functions relating to presentation 
of budget, selection of Regional Directors and other functions of a 
similar nature. In addition, Congress permitted the Board to retain 
jurisdiction over the investigation and hearing of representation cases, 
as well as their decision. This was no doubt on the theory that elec- 
tion cases do not involve a judicial function of the same character 
as unfair labor practice cases. However, these representation cases 
are in practice handled by the same regional staffs as process and 
prosecute unfair labor practice cases. When a Regional Director and 
his staff are engaged in handling a representation case, they are doing 
so not on behalf of the General Counsel but of the Board. This brings 
about a dichotomy of authority, which gives rise to practical prob- 
lems of administration. 

The Board has attempted to make a practical resolution of these 
potential conflicts by making a wide delegation of authority to the 
General Counsel in the handling of representation cases, in the direc- 
tion and supervision of the regional offices and in directing many of 
the Board’s housekeeping activities. Depending, however, upon the 
relationship existing at any given time between the Board and the 
General Counsel, the terms of the delegation have from time to time 
been altered. When this occurs, either by way of restricting or en- 
larging the delegation, questions can arise as to whether the Board 
is taking back or giving away authority which belonged to the General 
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Counsel in the first place. Apart from conflict of personalities, which 
is beyond the scope of this article, the Board and the office of the 
General Counsel have since 1947 disagreed publicly on at least five 
major issues. 

(1) The Board and the General Counsel for a time had different 
standards for determining whether the effect on interstate commerce 
of a particular unfair labor practice was sufficient to warrant the 
exercise of jurisdiction. After the Board began the practice of dis- 
missing complaints where it believed that the effect on interstate 
commerce was insufficient to warrant the issuance of a complaint,* 
the General Counsel acknowledged the Board’s prerogative in this 
area. 

(2) On the matter of enforcing orders, there has been a two- 
pronged conflict. First, who is to decide whether there has been 
sufficient compliance with an order of the Board and, second, must 
the General Counsel defend Board orders in court proceedings where 
he disagrees with either the Board’s conclusion or its rationale. This 
latent conflict is largely unresolved at the present time. It is only 
fair to say, however, that, as a practical matter, compliance questions 
are left largely to the General Counsel and, with regard to appellate 
litigation, the General Counsel’s office has accommodated its views 
to those of the Board. 

(3) While the Board itself has complete authority over all aspects 
of representation proceedings, the General Counsel has exclusive 
authority for prosecuting unfair labor practice cases under section 
3(d) of the National Labor Relations Act. Where a question of 
representation depends on whether an unfair labor practice has been 
committed and the General Counsel refuses to institute an unfair 
labor practice proceeding, the Board’s power over the question of 
representation has been effectively curtailed. 

(4) For a time there was considerable question concerning who 
had the authority to make appointments to the staffs of the regional 
offices. This has to a large extent been settled through a delegation 
by the Board of this power to the General Counsel.‘ 


(5) Perhaps the most troublesome source of potential conflict 


3 See Haleston og Stores, Inc. v. NLRB, 187 F.2d 418 (9th Cir.), cert. 
denied "340" US. 815 (1951). 


#20 Fed. Reg. 2175 (1955). 
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between the General Counsel and the Board on the policy level 
arises from the General Counsel’s well-nigh unreviewable power to 
refuse to issue complaints. Any particular Board rule with which 
the General Counsel is not in agreement could be frustrated by the 
General Counsel’s refusal to issue a complaint in subsequent cases 
involving a similar factual pattern; or, worse still, he could preclude 
certain issues from ever receiving a Board hearing. In practice, I be- 
lieve, the General Counsel has made a conscientious effort to reflect 
Board policy in the handling of complaint cases. Nevertheless, the 
existence of absolute authority in the hands of the General Counsel 
in the institution of unfair labor practice proceedings is a matter of 
grave concern. The advent of the recent Landrum-Griffin amend- 
ments magnifies the dangers inherent in this situation. These amend- 
ments give rise to numerous questions of interpretation which have 
not yet been resolved by the Board and the reviewing courts. The 
General Counsel must of necessity make some initial interpretations 
of these amendments in determining whether proceedings should be 
instituted. If he attempts to draw fine lines, however, he may well 
usurp the judicial function and, by refusing to proceed in particular 
cases, effectively foreclose parties from obtaining a judicial interpreta- 
tion of the amendments on critical questions of statutory purpose and 
congressional intent. 

Leaving aside the proposal to transfer the Board’s judicial functions 
to a court or courts, the solution to these conflicts lies in making 
the separation between the General Counsel and the Board complete 
by vesting only the adjudicatory function in the Board and trans- 
ferring other functions to the General Counsel or a new office ad- 
ministrator. This would have the effect of freeing Board members 
from administrative duties, which at present consume a large part of 
their time, and placing under the direction of one person the manage- 
ment of the staff. This was the suggestion of the Advisory Panel on 
Labor-Management Relations Law to the Senate Committee on Labor 
and Public Welfare on the Organization and Procedure of the Na- 
tional Labor Relations Board. 

A specific suggestion of the Advisory Panel on achieving some de- 
gree of Board control over the issuance of complaints has merit. As 
stated above, the General Counsel has final discretion as to whether 
a complaint may issue, and by his failure to issue complaints, he may 
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frustrate Board policy. The Advisory Panel has recommended that 
the Administrator (which the Panel would substitute for the General 
Counsel) prepare a summary of facts upon which his decision was 
based which could then form the basis of an administrative appeal by 
the charging party, if he be so advised, to the Board on the limited 
question of whether the action of the Administrator (General Coun- 
sel) is inconsistent with the law as interpreted by the Board.’ This 
proposal seems to strike a balance between the present unfettered 
discretion of the General Counsel and the alternative of a full appeal 
to the Board on a complete record which would not only be burden- 
some but which would revive the old fears of the Board being the 
prosecutor, judge and jury. To be workable, the Board would have 
to chart an extremely prudent course in granting such appeals. 

A most interesting possible judicial remedy to counteract the un- 
fettered discretion of the General Counsel in his refusal to issue a 
complaint was suggested by the Court of Appeals for the District of 
Columbia in International Union of Electrical Workers v. NLRB® 
There the General Counsel had refused to include in his complaint 
the charge of the union that the employer had violated section 
8(a)(1)* by his alleged statements that members of the union at- 
tempting to organize the company were “nigger lovers” and domi- 
nated by Communists. The General Counsel issued a complaint 
against the employer on other grounds, but refused to include in his 
complaint the racial grounds urged by the charging party. The union 
protested this refusal and at the hearing attempted to amend the com- 
plaint to include the racial charges. Such amendment was denied by 
the Trial Examiner on the ground that he was powerless to amend 
the complaint of the General Counsel under section 3(d) of the 
National Labor Relations Act. 


The Board and the court of appeals agreed with the Trial Examiner. 
Showing some hesitation about the seemingly limitless discretion of 
the General Counsel in this area, however, the court hinted at the 
possibility of some degree of judicial control over the refusal of the 


§ Advisory Panel on Labor-Management Relations Law, Report to the Senate Com- 
mittee on Labor and Public Welfare, S. Doc. No. 81, 86th Cong., 2d Sess. 11 (1960), 
45 Lab. Rel. Rep. 335, 345 (Feb. 8, 1960) [hereinafter cited as Cox Committee Report]. 

* Electrical Workers v. NLRB, 46 L.R.R.M. 2534 (1960). 

™NLRA § 8(a) (1), 49 Stat. 452 (1935), 29 U.S.C. § 158(a)(1) (1958). 
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General Counsel to issue complaints. The court said: 


In concluding that the Board cannot entertain an amendment to 
the complaint which the General Counsel opposes, we express no 
opinion on whether the General Counsel’s action, in refusing to 
include the racial charges in the complaint, is reviewable in an 
equity suit in the District Court.® 


This is far from a holding that such determination may be reviewed 
by the district court in an equity suit. Even were it so held, the 
scope of review apparently would be limited to challenging agency 
action “in excess of its delegated powers and contrary to a specific 
prohibition in the Act.” ® 

On balance, it would appear that the type of appeal from the 
General Counsel’s refusal to issue complaints contemplated by the 
Advisory Panel is a more complete and efficient remedy than the 
extremely limited and time consuming judicial review, the legality 
of which is somewhat questionable at the present time. 

In both representation cases and unfair labor practice cases, it is 
admitted by nearly all that too much time is consumed in obtaining 
relief. Herein lies a basic problem of administration of the Board. 
The need for dispatch in both types of cases is readily apparent. Col- 
lective bargaining can be held up for months where there is uncer- 
tainty concerning who the correct bargaining agent is. Apart from 
the cases in which there is a consent election, where the average time 
between filing the petition and the election is thirty-one days,”® in 
cases where there is a genuine issue, the average total time consumed 
between filing a petition for an election and the election itself is 110 
days." The general procedure consuming this length of time is as 
follows: notice of hearing is issued after the petition is filed; a hearing 
is held before an examiner who may not make recommendations con- 
cerning the case;” the case is then transferred to the Board office in 
Washington and after a legal assistant analyzes it, a supervisory as- 


8 Electrical Workers v. NLRB, 46 L.R.R.M. 2534, 2537 (1960). 

®Leedom v. Kyne, 358 U.S. 184, 188 (1958). 

10 This figure was obtained from exhibit 4-2 of a report made on the NLRB by a 
management consulting firm, McKinsey & Co., Inc. which on January 19, 1959 sub- 
mitted its report to the Board [hereinafter cited as the McKinsey Report]. 

11 McKinsey Report, Exhibit 3-4. 

12 NLRA § 9(c) (1), added by 61 Stat. 143 (1947), 29 U.S.C. § 159(c) (1) (1958). 
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sistant reviews it, the case goes to a Board member; after his approval, 
it is circulated to other members of the Board. If the decision directs 
an election, the matter is referred back to the regional office to con- 
duct the election. In this process, some 110 days on the average are 
consumed between filing the petition and the election. In this interim, 
the machinery of collective bargaining frequently comes to a grinding 
halt. 

The solution here seems to lie in delegation of authority to decide 
routine cases to the Regional Directors. This the Board is now em- 
powered to do by the recent Landrum-Griffin amendments.* Ap- 
propriate safeguards should, however, be established so as to permit 
the parties to obtain Board review. Considering the fact that in the 
fiscal year 1958 the Board disposed of 7,403 representation cases, either 
informally or by Board decision,“ the need for dispatch in the reso- 
lution of these cases is apparent. 

If the delay involved in the representation cases has a harmful 
effect on the administration of the act, the delay in the unfair labor 
practice cases gives both the layman and the parties equal cause for 
concern. If a case goes all the way to the Board, an average of 465 
days is consumed from the filing of the charge until a decision is 
rendered.** An additional average time of 378 days is required to 
obtain a judgment from a court of appeals enforcing, modifying or 
setting aside the Board’s order. To the great credit of the present 
General Counsel, some progress within the confines of the existing 
law is being made in the matter of expediting unfair labor practice 
cases. General Counsel Rothman has reported that despite the sub- 
stantially larger number of charges filed, the median time between 
the filing of charges and the issuance of a complaint has been reduced 
from 127 days in January of 1959 to 57 days in January of 1960." 
Likewise, in January of 1959 there were 2,492 cases pending investi- 
gation with a median age of 50 days, and in January of 1960 the 
number of cases pending investigation was cut by more than one 
half, to 1,061, and the median age was 23 days."* 

While these signs are encouraging, the General Counsel also re- 
ports that the average time required for litigation has increased and 


13 Section 3(b), 73 Stat. 542 (1959), 29 U.S.C. § 153(b) (Supp. I, 1959). 
14 23 NLRB Ann. Rep. 143 (1958). 
15 McKinsey Report. 
ur — Time and Tide in Taft-Hartley, 45 L.R.R.M. 86-87 (1960). 
i 
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the time required for the Trial Examiner to issue an intermediate 
report has remained about the same.’* 

The effects of delays on the practical aspects of an unfair labor 
practice are evident and they can cut both ways. To understand a 
part of the reason for delay in the unfair labor practice cases, it must 
be appreciated that under present practice the Trial Examiner’s re- 
ports are frequently extremely lengthy and diffuse documents cover- 
ing nearly all aspects of the evidentiary presentation on all sides and 
are not merely the subject of a limited review by the Board as is 
true of a United States court of appeals review of a district court 
decision. After the Trial Examiner files his intermediate report, 
which takes an average of 75 days to prepare, and the case rests 
for four months within the confines of the office of the Executive 
Secretary awaiting assignment to a legal assistant to a Board member, 
the case receives a de novo review by the legal assistant to a Board 
member, who reviews the entire record. Each Board member has ap- 
proximately twenty-five staff assistants to aid him in the analysis of 
the record and the drafting of opinions. The assistant’s review, 
analysis, discussions with supervisors and draft opinion take from an 
average of 43 days in a simpler case to 70 days in the more com- 
plex ones. After the draft opinion has been submitted to the 
chief assistant to the Board member, it takes from 3 to 29 days de- 
pending on the complexity of the case to obtain approval of the 
Board member. Another 23 days are spent in obtaining concur- 
rences.”® 

Burdensome and time consuming as this bare outline of the Board’s 
internal procedure sounds, the system might be justified if the result 
were commensurate with the effort. Too often it is not. The so- 
called institutional approach to the rendering of decisions and writing 
of opinions detracts from the responsiveness of the Board to the crucial 
issues involved. If there is one attribute of the federal judiciary that 
is dear to the hearts of members of the bar, and raises respect for the 
tribunal, it is the fact that the judge before whom the attorney 
argues is the same person who reads the briefs, hears the oral argument, 
makes the decisions and renders the opinion. There is something 
more than tradition that recommends this system. The responsibility 
is focused thereby on the lawyer and the Board members before whom 


18 Td. at 87-88. 


19 These figures are taken from the Advisory Panel’s Report, Cox Committee Report 
at 13, 45 Lab. Rel. Rep. 335, 347 (Feb. 8, 1960). 
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he appears. Under present practice, the lawyer cannot argue to an 
unknown and unseen staff of assistants. The final product—the opinion 
—is not personal, but institutional, and contains all the boilerplate and 
appeal-discouraging provisions that tend to obfuscate the real issues 
in the case. A commentator has recently referred to the opinions of 
federal administrative agencies as “grubby, uninspired and sometimes 
incoherent. . . .” 7° 

An idea repeatedly suggested by practitioners would seem to have 
merit. This idea is essentially to place more reliance on the ex- 
aminer’s report, the exceptions, the oral argument and the briefs filed 
by the parties. This would bring the procedure somewhat into line 
with that followed in appealing a decision of a district court to a 
United States court of appeals and would eliminate to a large extent 
the need for elaborate and repetitious analyses of the record and re- 
view and supervision of a large staff of legal assistants. When it is 
considered that a judge of a federal circuit court of appeals produces 
on an average of fifty opinions each year,” and employs but one law 
clerk to assist him, it would appear that a reform is needed in this 
respect in the administration of the NLRB. 

Finally, there is much to be said for the Advisory Panel proposal 
that would make review of a Trial Examiner’s report discretionary 
with the Board and not automatic. Member Jenkins recently reported 
that in 1959 the Board received 506 contested unfair labor practice 
cases with 207,000 pages of record and 2,368 contested representation 
cases with 194,000 pages of record. This represented an increase of 
nearly 56% of contested unfair labor practice cases from 1958.” 
There is, therefore, a real problem in having the Board give adequate 
attention to “important” cases. Factors governing the grant of review 
of cases could be limited to whether the matter involved presents sub- 
stantial and important questions of law or administrative policy, 
whether the Trial Examiner’s report was inconsistent with prior 
Board rulings, or whether the Trial Examiner was clearly erroneous 
in his findings of fact.” 

20 Westwood, The Davis Treatise, 43 Minn. L. Rev. 607, 608 (1959). 

21 Not discussed herein is the legal question of whether the trial examiner’s in- 
termediate report is an “initial decision” under § 8(a) of the Administrative Procedure 
Act, 60 Stat. 242 (1946), 5 U.S.C. § 1007(a) (1958). If it is, §8(a) gives the Board 
the right to “limit the issues upon notice or by rule,” if the initial decision is ap- 
pealed. Heretofore, the Board has considered its own decision as the “initial decision.” 


22 Annual Report of the Administrator of the United States Courts 69 (1957). 


28 Jenkins Proposals for Changes in NLRB Procedures, 45 L.R.R.M. 94 (1960). 
24 These are the grounds suggested by the Advisory Panel, Cox Committee Report 
at 14-15, 45 Lab. Rel. Rep. 335, 348-49 (Feb. 8, 1960). 
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If this procedure were adopted, it is essential that oral argument be 
granted by the Board in all unfair labor practice cases where review 
is sought. Assuming preparation and intelligent participation of both 
attorneys and Board members, oral argument is an invaluable aid to 
the administration of justice. A strong point or weak argument stand 
out in more bold contrast in a lively dialogue than on paper. Argu- 
ment also provides a method of dealing with doubts and questions of 
the reviewing panel unanticipated in the briefs. 

Mention should be made at this time of the more specific pro- 
cedural recommendations of the American Bar Association’s Labor 
Law Section, which were rather categorically rejected recently by 
Chairman Leedom. The American Bar Association proposals involved 
a suggestion that more liberal use be made of oral argument by the 
Board; that attorneys be assigned as hearing officers in representation 
cases, if available; that reasons be specified for dismissal of election 
petitions and unfair labor practice charges; that the filing of cross- 
exceptions to trial examiners’ reports be permitted; that the Board’s 
policies on jurisdictional standards and contract bar election rules 
come under the protection of the Administrative Procedure Act's 
rule making requirements; that uniform procedures be required in 
Regional Offices on the furnishing of data to support unfair labor 
practice charges; and that Board field manuals be made available to 
lawyers and the public. It is unfortunate that the Board did not see 
fit to adopt these suggestions. 


Conclusion 


There is no dearth of nostrums for the real or supposed organi- 
zational and administrative problems that confront the Board. In 
the past few years alone, the discussion has been joined by such 
eminent bodies as the Hoover Commission, the American Bar Asso- 
ciation’s Labor Law Section, the Jenkins Committee on Rules Re- 
vision, the Advisory Panel on Labor-Management Relations Law to 
the Senate Committee on Labor and Public Welfare on the Organiza- 
tion and Procedure of the National Labor Relations Board, and 
General Counsel Rothman, to name only the public and quasi-public 
participants. 

The proposals are as variable in content as the groups making them. 
Often they are diametrically opposed. Many of the proposals deserve 
serious consideration and gradual implementation. Particularly con- 
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structive, I believe, are those proposals which seek to introduce cer- 
tain of the basic general procedures of the federal courts into the 
adjudicatory aspects of the Board’s activities. A reasonably prudent 
and gradual implementation on an experimental basis of certain of 
these proposals advanced by disinterested individuals and organizations 
would be in the highest tradition of our public institutions which, in 
the final analysis, “belong to the people” and must be responsive to 
the people’s needs in order to fulfill the purpose for which they were 
created by the Congress. 





PRACTICE AND PROCEDURE BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


Joseph Alton Jenkins* 
Member, National Labor Relations Board 


In 1938, Chief Justice Hughes warned:* 


. if these multiplying agencies deemed to be necessary in our 
complex society are to serve the purpose for which they are created 
and endowed with vast powers, they must accredit themselves by 
acting in accordance with the cherished judicial tradition embodying 
the basic concepts of fair play. 


By 1959, the current crisis in the administrative process was such 
that Judge E. Barrett Prettyman predicted, with deep belief, that “the 
American people will . . . discard the administrative process if it does 
not administer law in the American tradition of justice.” * Both Justice 
Hughes and Judge Prettyman recognized that the “cherished tradi- 
tions of justice” involve procedures. 

The author has been asked to write an article on practice and pro- 
cedure before the National Labor Relations Board for this symposium 
issue honoring the Twenty-fifth Anniversary of the Board. There- 
fore, it seems both fitting and proper to consider the changes which 
have occurred in Board procedures and practices during these twenty- 
five years and the considerations which apparently caused them. 

As far as the National Labor Relations Board is concerned, the 
author has made certain predictions regarding its probable future. 
Writing for the University of Florida Law Review on the subject of 
“What is the National Labor Relations Board?” I had this to say about 
the Board: 


The National Labor Relations Board is now at the high point of its 
history. Although from its beginning it has been an important nerve 
center in the economic and political life of the United States, rela- 


*B.A., 1939, University of Utah; LL.B., 1944, Georgetown University. Field attor- 
ney, National Labor Relations Board, 1948-51. Chie, Enforcement and Litigation 
Branch, Region 10, National Wage Stabilization onal, 1951-53. 

1 Morgan v. United States, 304 U.S. 1, 22 (1938). 

2 Prettyman, Trial By Agency 58 (1959). 
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tively recent Supreme Court decisions have catapulted it into a 
position of predominant importance. Further, the Act of 1959 may 
have enhanced rather than diminished the responsibilities under the 
law which the Labor Board was already discharging. Its ability to 
meet the challenge posed by an enhanced role in the life of this 
nation remains to be demonstrated. If it is able to meet the demands 
now being made, it may be anticipated that it will devolop into an 
institution of even greater benefit to the country. (Many people 
have seriously questioned whether it has been of any benefit, but 
the writer feels that it or a similar institution is absolutely essential to 
the proper functioning of an industrial democracy.) If it fails to 
meet these demands it may look forward to old age, decay, and 
eventual death. Its flexibility and adaptability as an institution dedi- 
cated to making labor law a living part of the framework of the 
economic life of our country are now undergoing a severe test. The 
very fact that the author has been asked to write an article on this 
subject indicates that many people are aware of the increasing im- 
portance of the Board as an Agency of the United States. In a sense, 
the Board’s flexibility and adaptability are directly dependent upon 
a widespread public understanding, particularly in the legal pro- 
fession, of its function in administering what is popularly known 
as the Taft-Hartley Act.® 


The ability of the Board to meet the demands now being made upon it 
is directly related to its practice and procedure. 

In a sense, the development of an agency which is charged with 
the responsibility of the just administration of a law is embodied in the 
practices and procedures which it develops to cope with the problems 
coming before it. Space here will not permit anything other than a 
bird’s eye view of the practices and procedures before the Board over 
the past twenty-five years. However, such a bird’s eye view should at 
least serve as a synthesis of that which the Board has done to the end 
that we may be able to ascertain that which the Board ought to do. 

During the past twenty-five years, the factors contributing to the 
Board’s procedures and practices flow from interreactions between 
the Agency and those advocating improvement of the Agency. Al- 
though much can be surmised, the scant available historical data does 
document some of these interreactions.* 


8 Jenkins, What is the National Labor Relations Board, 12 U. Fla. L. Rev. 354-55 
(1959). That article is a discussion by the author of the substantive provisions of the 
acts administered by the National Labor Relations Board during its history. 

41-24 NLRB Ann. Rep. (1936-1959) ; Attorney General’s Comm. on Administra- 





370 THE GEORGE WASHINGTON LAW REVIEW 


Broadly speaking, over the years, there have been trends (1) 
toward greater delegation of authority to dispose of routine matters, to 
dispose of matters informally and to initiate formal proceedings, (2) 
toward simplification of procedures and the elimination of administra- 
tive red tape, (3) toward increased public participation in proceed- 
ings and policy determinations, and (4) toward increased public in- 
formation concerning procedures and processes. Some of these 
changes have been made through modification by the Agency of 
its procedures. Others have been made by statutory codification of 
Agency procedures or statutory authorization of modification by 
the Agency. 

Any historical view of practices and procedures before the NLRB 
must take as its starting point the National Industrial Recovery Act— 
that act which many of us remember by the symbol of the blue eagle 
in the windows of the stores downtown. The National Labor Board, 
as it was then called, operated purely by the sanction of publicity. 
It had no means of securing judicial enforcement of its orders. It had 
no means of compelling the observance of its judgments other than 
that of public opinion. It was the child of the great depression, and 
was destined for an early demise at the hands of the Supreme Court 
of the United States. Nonetheless, the procedures under the National 
Labor Board provided the starting point from which sprang later 
developments under the Wagner Act of 1935 and the Taft-Hartley 
Act of 1947. 

Perhaps it would be best to begin with the beginning and start with 
procedures under the National Labor Board. 


PROCEDURES UNDER THE NATIONAL Lasor Boarp 


Senator Wagner, after several months of experience as chairman 
of the National Labor Board, told Congress that section 7(a) of the 
National Industrial Recovery Act® could not be enforced unless a 
statutory board charged with its administration were given powers 


tive Procedure, Administrative Procedure in Government Agencies, S. Doc. No. 10, 
77th Cong., 1st Sess., pt. 5 (1940). 
5 Section 7(a) of the National Industrial Recovery Act provided: 

Every code of fair competition, agreement, and license approved, prescribed, 
or issued under this title shall contain the following conditions: (1) that em- 
ployees shall have the right to organize and bargain collectively through repre- 
sentatives of their own choosing, and shall be free from interference, restraint, 
or coercion of employers of labor, or their agents, in the designation of such 
representatives or in self-organization or in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection; (2) that no 
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analogous to those of the Federal Trade Commission.* The object of 
the so-called “Wagner Bill” was to provide “adequate machinery” 
for the enforcement of the “new charter of rights” given workers 
under section 7(a) of the NIRA.” The procedural defects under the 
NIRA reported to Congress included: 

(1) The absence of power to subpoena witnesses or administer 
oaths. 

(2) The necessity of referral of findings of violation confirmed 
by the National Labor Board to other Government agencies. 

(3) The fact that the record made by such board did not have 
even prima facie weight in any other proceedings. 

(4) The fact that election orders were subject to judicial review.® 

It is to be noted, however, that the National Labor Board had 
devised a panel system to abolish delay, provided for hearings only if 
the controversy could not be adjusted by mediation, and had limited 
review of panel decisions to appeals or refusals to comply. The panels 
were chosen by the regional directors. They were made up of volun- 
teer non-paid members with tri-partite representation from labor, 
industry, and the public.® The sole sanction was publicity. The ob- 
jective was voluntary compliance. As a result, the proceedings were 
kept secret unless the matter was referred by the Board after non- 
compliance with the Board decision on review. The work of this 
Board ceased when the Supreme Court decided the NIRA was uncon- 
stitutional on May 27, 1935, in its decision in Schechter Poultry Co. v. 
United States.° Nonetheless, the procedures of the National Labor 
Board under the NIRA were a point of departure for Congress and 
the Wagner Act Board. 


STATUTORY PROocEDURES UNDER THE WAGNER ACT 
The Wagner Act" created the NLRB on July 5, 1935. The 


employee and no one seeking employment shall be required as a condition of 
employment to join any company union or to refrain from joining, organizing, 
or assisting a labor organization of his own choosing; and (3) that employers 
shall comply with the maximum hours of labor, minimum rates of pay, and 
other conditions of employment approved or prescribed by the President. 
48 Stat. 198-99 (1933). 
ry Rep. No. 969, 74th Cong., Ist Sess. 2915 (1935). 

id. 

8 Id. at 2913-15. 

9Td. at 2914. 

10295 U.S. 495 (1935). This case came to be known as the “sick chicken” case, 
yo was the case which killed the “Blue Eagle” and the National Industrial Recovery 
Act, 

11 National Labor Relations Act, 49 Stat. 449 (1935). 
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appointment of the first three Board members became effective on 
August 27, 1935. The new Board was immediately presented with 
the problem of creating an organization and adopting procedural rules 
and regulations."* The statute creating the Board outlined procedures 
“to assure the basic protections against arbitrary action which are 
generally regarded as a prerequisite to due process of law.” However, 
Congress contemplated that “the Board will establish rules governing 
procedure in greater detail, in such manner as will be conducive to the 
proper dispatch of business and the ends of justice.” ** Among other 
things, the statutory machinery for the prevention of unfair labor 
practices “affecting commerce” (1) required a charge; (2) authorized 
the Board or its designated agent to issue a formal complaint of unfair 
labor practices and notice the matter for hearing; (3) granted the 
person complained of the right to file an answer, to appear and give 
testimony; (4) authorized the Board to permit intervention by 
interested persons and to use examiners to conduct hearings; (5) 
afforded judicial review of final orders, making the Board’s findings 
of fact binding upon the court if supported by evidence. 

The act outlined the procedure in election cases. It permitted the 
Board to investigate questions concerning representation whenever 
such questions “affected commerce.” It empowered the Board to 
certify the name or names of representatives designated for collective 
bargaining purposes. It allowed the Board to determine the question 
of the representation status of a union “by secret ballot or any other 
suitable method.” Direct judicial review of the matters involved in 
election cases was not allowed. The only way in which a party could 
obtain judicial review of matters which were decided in a representa- 
tion case arose when such party sought review of an unfair labor 
practice finding by the Board, which finding necessarily involved the 
determinations made in the representation proceedings. [The tradi- 
tional method of testing a Board certification became known as a 
“technical 8(5).” A technical 8(5) (later 8(a)5) arose when the 
Board had certified a union to be the collective bargaining representa- 
tive and the company refused to bargain with it, admitted that it would 
not bargain with it, and caused the Board to make a finding of refusal 
to bargain, which could be reviewed by the courts. Uniformly, 
the courts set aside the Board’s certification of representatives only 


12] NLRB Ann. Rep. 14 (1936). 
13 H.R. Rep. No. 969, supra note 6, at 2931. 
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if the Board had been arbitrary, capricious, or had acted in the de- 
termination of representatives in excess of its statutory authority. 
This is true today. ] 


BoarD PROCEDURES UNDER THE WAGNER ACT 


The procedural provisions of the act were sustained against assault 
on constitutional grounds in the Jones & Laughlin Steel Corporation 
decision: 


[These provisions, as we construe them, do not offend against the 
constitutional requirements governing the creation and action of 
administrative bodies. See Interstate Commerce Comm’n v. Louis- 


ville & Nashville R., 227 U.S. 88, 91. The Act establishes standards to 
which the Board must conform." 


Most of the procedural developments under the Wagner Act do not 
fall within the ambit of the statutory standards to which the Board 
must conform. Those standards presented such problems as the nature 
of the charge, the relation between the charge and the complaint, the 
meaning of “hearing,” the nature of “an answer,” and the like.” 
Time and space do not here permit an extensive examination of the 
gamut of procedural problems presented to the agency and agency 
answers. However, for purposes of illustration let me point up from 
the Wagner Act years certain generalizations on factors contributing 
to change and the trends in changes. 

The act did not prevent the Board from instituting an investigation 
of representation of employees on its own motion. However, in 1935 
the Board decided to limit such investigations to situations in which 
employees or labor organizations requested such determinations." 
Legislative hearings and proposed legislation similarly limited repre- 
sentation proceedings to requests or petitions.'7 Many groups, in- 
cluding congressional representatives, thought employers should be 
afforded the right to resolve a conflict among claimants. As a conse- 
quence of the arguments advanced before the Senate Committee on 


14NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 46-47 (1937). 

46 This is not intended to imply that such questions did not receive judicial consider- 
ation; they did. See, eg., NLRB v. Piqua Munising Wood Prods. Co., 109 F.2d 
er (6th Cir. 1940); National Licorice Co. v. NLRB, 309 U.S. 350, 368-69 


16 | NLRB Ann. Rep. 25-26 (1936). 
ITE.g., H.R. Rep. No. 1902, 76th Cong., 3d Sess. (1940), and the Committee’s 
Proposed bill, H.R. 8813, 76th Cong., 3d Sess. (1940). 
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Education and Labor in 1939, the Board amended its rules to permit 
employers to file petitions where they could show that they were 
suffering from interunion strife."* The limitation was intended to 
prevent such petitions from being brought for purposes inconsistent 
with the purposes of the act.*® (The Taft-Hartley Act allows petitions 
by employers where a single union is involved.) 

The act contained many other gaps in its procedural details. In 
1940, the Attorney General’s Committee on Administrative Procedure 
made a detailed study of the Board’s procedures.”° The resulting mono- 
graph suggested many procedural changes, which the agency could 
itself make, e.g., (1) public hearings on changes in procedural rules 
and the use of consultative techniques in policy formulations,”* (2) 
disclosure of more information concerning the reasons for refusing to 
issue complaints,” (3) direct authorization of issuance of complaints 
by regional directors,” (4) more definite complaints,™* (5) insistence 
upon observance of the Board’s rule requiring that the answers con- 
tain “a short and simple statement of the facts which constitute the 
grounds of defense,” ** (6) equalization of access of private parties 
and agency representatives to agency subpoenas,”* (7) permission to 


the trial attorney to take exceptions to the intermediate report,” (8) 
limitation of agency review to exceptions taken,”* (9) elimination of 
the requirement that regional directors request the Board to order an 
investigation in representation cases and direct authorization to re- 
gional directors to do so,” (10) use of regional staff attorneys to 


18 Attorney General’s Comm., supra note 4, at 31 n. 128, 

19 Ibid. It was believed that an employer might frustrate organization if permitted 
to compel an election based on a single claim and had no proper interest in the intent 
of organization among his employees unless he became involved in the dilemma 
created by conflicting claims by rival unions. 

20 Attorney General’s Comm., supra note 4. 

211d. at 6n. 11. 

221d. at 5-8. At that time, the refusal to give information was pursuant to a 
Memorandum from Secretary to Regional Directors (M-293) Feb. 2, 1939, p. 2, 


asserting that the Board wanted no formal statement to be made “limiting its juris- 
diction.” 


23 Id. at 8-10. 

241d. at 10-12. The Committee expressed the opinion that the inferior calibre of 
complaints issued was “unquestionably one of the factors which has militated against 
the Board’s acquiring a reputation for orderly and expeditious hearing.” See also 
Attorney General’s Comm. on Administrative Procedure, Final Report on Administra- 


tive Procedure, S. Doc. No. 8, 77th Cong., 1st Sess. 159 (1941). [hereinafter cited 
as Final Report). 


25 Attorney General’s Comm., supra note 4, at 12. 

26 Attorney General’s Comm., supra note 4, at 18-19; Final Report at 159-60. 
27 Final Report at 160. 

28 Attorney General’s Comm., supra note 4, at 29. 

29 Id. at 32-33. 
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hear representation cases in the field,*° and other such matters. Some, 
at least, of these suggestions were promptly accepted by the NLRB 
and incorporated into rules;** others were ignored and are now long 
forgotten. 

The Attorney General’s Committee was one of the group which 
early urged that agencies generally regard themselves as courts of 
appeal from decisions by those officers who preside at the receipt of 
testimony by making the decisions of such subordinates become the 
decisions of the agency in the absence of exceptions, and limiting 
agency review of such decisions to questions of policy.** Although 
the Wagner Act provided for the use of examiners, it contained no 
requirement or mention of an examiner’s report. In 1935, the Board 
thought it only “fair” to require such a report as a means of apprising 
the respondent of “the findings and recommendations of the person 
who took the testimony in the first place,” as an aid in obtaining 
compliance, and as a means to “sharpen the issues for consideration 
by the Board.” ** At that time, the rules provided that the case be 
closed if no exceptions were taken to a report in which the examiner 
had recommended that the complaint be dismissed in its entirety but 
provided that, if the examiner found any violation, the Board would, 
upon expiration of the time for filing exceptions, “decide the matter 
forthwith on the record.” * In 1939, this rule was modified to provide 
that failure to file a statement of exceptions “shall operate as a sub- 
mission of the case to the Board on the record.” ** However, this rule 
was applied only to those cases in which the examiner found some 
violation. The Administrative Procedure Act, passed in 1946, was a 
“widely heralded advance in democratic government” and a “charter 
of private liberty and a solemn undertaking of official fairness,” in- 
tended as a guide to “him who seeks fair play and equal rights under 
law, as well as to those invested with executive authority.” ** That act 
gave agencies the option between permitting presiding officers to 
render initial decisions or requiring them to make recommended 


30 Td. at 35. 

red J NLRB Ann. Rep. 12-13 (1942) (delegations to Regional Director). The report 
explains that the Board had not earlier felt “that its Regional Officers were ready to 
assume this responsibility.” 

2 Final Report at 50-52; see also Attorney General’s Manual on the Administrative 
Procedure Act 84 (1947). 

831 NLRB Ann. Rep. 24 (1936). 

341 Fed. Reg. 210 (1936). 

354 Fed. Reg. 3138 (1939). 

36 Senate Comm. on the Judiciary, S. Doc. No. 248, 79th Cong., 2d Sess. iii (1946). 
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decisions.** As the Board had, in some situations at least, treated the 
decisions of presiding officers as final in the absence of exceptions, the 
Board might have followed the advice of the Attorney General’s 
Committee. However, by the 1946 amendments to the rules intended 
to accommodate for the APA, the Board provided parenthetically 
that the intermediate report is a recommended decision.** 

The Board’s reaction to suggested changes and judicial decisions 
has not always been consistent. For example, the Board’s reaction to 
the holding in the second Morgan case*® was immediate. During the 
early years of the Act, the Board transferred numerous cases to itself 
for decision after hearing and before issuance of the intermediate 
report.*° A few months before the Morgan decision was handed down, 
the Board had been told that its procedure of transferring a case to 
itself without benefit to the respondent of an intermediate report to 
which exceptions could be taken was “not one likely to inspire con- 
fidence in the impartiality of the proceedings.” ** Although the pro- 
cedures involved were distinguishable, Chief Justice Hughes stated 
in the Morgan decision that the “vital defect” there had been the fail- 
ure to afford a reasonable opportunity to know and to contest ex 
parte [intra-agency] proposals or government procedures because the 
requirements of fairness “extend to the concluding parts of the pro- 
cedure as well as to the beginning and intermediate steps.” *? Within 
days of that decision, the Board notified all parties to cases trans- 
ferred to the Board that it would either direct the examiner to 
issue a report or submit its own findings of fact and conclusions of 
law as proposals to which exceptions could be taken. It moved to 
vacate orders to restore cases to the docket to permit such modifica- 
tion.** Within a year this practice was incorporated into the rules“ 


87 Section 8(a) provides: “In cases in which the agency has not presided at the 
reception of the evidence, the officer who presided . . . shall initially decide the case 
or the agency shall require (in specific cases or by "general rule) the entire record to 
po to it for initial decision. . . .” 60 Stat. 242 (1946), 5 U.S.C. § 1007(a) 

Section 7(b) provides: “officers presiding at hearings shall have authority, subject 
to the published rules of the agency and within its eee. to... (8) make decisions or 
recommend decisions in conformity with Section 8. . . .” 60 Stat. 241 (1946), 5 U.S.C. 
$ 1006(b) (1958). 

3811 Fed. Reg. 177A-609 (1946). 

39 Morgan v. United States, 304 U.S. 1 (1938). 

40 See, e.g., In the Matter of NLRB, 304 U.S. 486, 488-89 (19. 

41 Consolidated Edison Co. v. NLRB, 95 F.2d 390, 395 (2d Chr. ), modified, 305 
U.S. 197 (1938). 

42 304 U.S. at 20. 

43 In the Matter of NLRB, 304 U.S. 486 (1938) ; 3 NLRB Ann. Rep. 16 (1938). 

444 Fed. Reg. 3138 (1939). 
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and deleted only with the purported accommodation for the Admin- 
istrative Procedure Act of 1946. Other modifications in rules followed 
in the wake of judicial decisions, e.g. provisions for service of com- 
plaint on any labor organization named as the subject of 8(2) allega- 
tions or as party to a contract whose legality was in issue.** The Board’s 
procedures were unscathed by judicial blast.** 


Only a general analysis of trends can be set out. From 1935 to 
1940, the Board’s operations were almost completely under central- 
ized control: Regional Directors were obligated to seek authorization 
from the Board to order a hearing in unfair labor practice cases and 
to seek an order from the Board for the investigation and hearing in 
a representation case. By 1942, the operation was decentralized by 
delegations of authority which permitted Regional Directors to act 
in such matters without consultation with the Board except as to novel 
questions of law or fact, subject to appeals from their refusals to 
issue complaints or dismissals of petitions.** Procedures were simplified 
by substituting automatic rights, such as the right to file a brief, for 
the multi-step requirements for a request to make such submissions.** 
Red tape was cut by such expedients as shifting from (1) litigating a 
union’s showing of interest to (2) substituting therefor the testimony 
of the Board agent to whom such showing had been made to (3) 
eliminating any litigation as to showing by making it a matter for 
administrative determination.** Public participation was invited in 
the formulation of procedural revisions and an initial labor-manage- 
ment conference on administrative and procedural problems held and 
projected as an annual event. Nothing further came of that project. 


454 Fed. Reg. 3136 (1939), reflecting Consolidated Edison Co. v. NLRB, 305 U.S. 
197, 233 (1938), and going further than required by NLRB v. Pennsylvania Greyhound 
Lines, 303 U.S. 261, 271 (1938). 

4 See summary of developments in administrative law decisions involving the NLRB 
in 9 NLRB Ann. Rep, 59-63 (1944). 

477 NLRB Ann. Rep. 12-13 (1942). 

48E.g., briefs to Trial Examiners made a matter of right, automatic transfer to the 
Board at the close of the hearing in representation cases, automatic transfer to the 
Board of the record in unfair labor practice cases with the issuance of the Inter- 
mediate Report, 4 Fed. Reg. 3135 (1939). 

* The practice of substituting testimony of an agent on the record in lieu of union 
documents began with Brillo Mfg. Co., 24 N.L.R.B. 153, 155-56 (1940) ; the holding 
that the sufficiency of a petitioner’s showing of interest is an administrative matter 
‘ase to litigation was instituted in O. D. Jennings & Co., 68 N.L.R.B. 516 

5011 NLRB Ann. Rep. 6 (1946). 
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PROCEDURES UNDER THE T AFT-HARTLEY ACT 


The Taft-Hartley Act* contained legislative endorsement of many 
Board-evolved procedures, e.g. (1) the limitation of determination of 
a question concerning representation to situations in which a petition 
had been filed, supported in some circumstances by a substantial 
showing of interest; (2) the practice of investigating petitions before 
scheduling hearings; (3) a limitation on the number of elections to 
be conducted within the same unit within the certificate year; (4) a 
provision for an employer petition even though but a single union 
was claiming representative status; (5) recognition of the informal 
nature of the hearing officer’s report in representation proceedings; 
(6) acknowledgement of the existence of consent election agreements 
which waived hearing and decision on the record; (7) the require- 
ment of an Intermediate Report by the Trial Examiner in unfair 
labor practice cases. Some provisions of Taft-Hartley were intended 
drastically to alter Board decisional processes and other functions, 
e.g., (1) the statutory separation of the investigative and prosecuting 
functions from the adjudicative and legislative functions by the crea- 
tion of the separate and independent office of General Counsel, (2) 
the elimination of the review section, (3) the prohibition against 
employing individuals for economic analysis, (4) the proscriptions 
against Board consultation with and supervision of trial examiners.” 
Others were intended to correct practices, e.g. (1) equalizing the 
rights of parties to subpoenas by requiring their issuance forthwith, 
(2) eliminating pre-hearing elections, (3) requiring uniformity in 
the application of rules of decision in representation proceedings. The 
new compliance provisions imposed procedural requirements on labor 
organizations for access to Board processes, creating procedural prob- 
lems in the administration of the act so as to accomplish the congres- 
sional intent and to protect Board processes from abuse. The single 
procedural modification intended to benefit the Board by lightening 
its work load was the amendment to section 10(c) expressly pro- 


viding, as the Board had failed to do, that 


51 Labor Management Relations Act, 61 Stat. 136 (1947). 

52 See Davis, Administrative Law Treatise §§ 11.01, 11.09, 11.13, 11.15, 11.21 (1958). 

53 Most agencies have the option to decide whether their examiners shall render 
initial or recommended decisions. Administrative Procedure Act §§ 7-8, 60 Stat. 241-42 
(1946), 5 U.S.C. $§ 1006-07 (1958). As noted supra pp. 375-76 the Board elected not 
to regard the decisions of its examiners as “initial decisions” within the meaning of 
section 8(a) of the Administrative Procedure Act, supra note 37. 
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if no exceptions are filed within twenty days after service thereof 
upon such parties, or within such further period as the Board may 
authorize, such recommended order [of the Board agent before 
whom the evidence in an unfair labor practice case was presented] 
shall become the order of the Board and become effective as therein 
prescribed.™ 


The Board recognized that this meant that the Intermediate Report 
and recommended order “automatically become the order of the 
Board unless exceptions are filed within a stipulated period,” * but 
failed to act with consequence for its role as an appellate tribunal. 
Whatever the reason may be, the after years are barren of significant 
changes by the agency in agency procedures. The President’s Con- 
ference on Administrative Procedure has had no impact here. There 
are clues to an extensive misunderstanding of the significance of the 
Administrative Procedure Act for agency procedure® and for the 
judicial review of agency action.™ Outside pressures for procedural 
reform have persisted. Some people are still urging in 1960 reforms 
suggested to the agency first in 1940. Various groups, including the 
American Bar Association, are still urging upon the Board the de- 


5 The legislative history shows that the conference agreement adopting this 
amendment to section 10(c) accepted a “provision providing that Trial Examiner’s 
findings and recommended orders automatically become the orders of the Board within 
20 days in the absence of exceptions being taken by any party” as a device which 
“in many cases, will expedite final determinations and reduce the work load of Board 
Members and their legal assistants.” 93 Cong. Rec. 6444, 6860 (1947) (remarks of 
Senator Taft). 

5513 NLRB Ann. Rep. 5 (1948) ; see quotation in note 54 supra. Section 8(a) of 
the Administrative Procedure Act clarifies the intendment of the words “initial deci- 
sion” as used in that section by stating the legal effect: “Whenever such officers make 
the initial decision and in the absence of either an appeal to the agency or review upon 
motion of the agency within time provided by rule, such decisions shall without further 
proceedings then become the decision of the agency.” 60 Stat. 242 (1946), 5 U.S.C. 
$1007(a) (1958). 

56E.g., House Comm. on Government Operations, 85th Cong., Ist Sess., Survey 
and Study of Administrative Organization, Procedure and Practice in the Federal 
Agencies, Agency Response to Questionnaire, pt. 1lc (Comm. Print 1957). 

5% “The Administrative Procedure Act .. . provides that the courts .. . ‘shall review 
the whole record.’” 16 NLRB Ann. Rep. 245 (1951) (citing Universal Camera Corp. 
v. NLRB, 340 U.S. 474 (1951)). However, the Administrative Procedure Act defines 
the scope of judicial review by providing that the Court shall: 

set aside agency action, findings, and conclusions found to be... (5) un- 
supported by substantial evidence in any case subject to the requirements of 
Sections 7 and 8 or otherwise reviewed on the record of any agency hearing 
provided by statute; or (6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. In making the fore- 
going determinations the court shall review the whole record or such portions 
thereof as may be cited by any party, and due account shall be taken of the rule 
of prejudicial error. 

§ 10(e), 60 Stat. 243-44 (1946), 5 U.S.C. § 1009(e) (1958) (emphasis added). 
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sirability of (1) giving reasons for the dismissal of charges so that 
parties do not have to appeal to the General Counsel in the dark; (2) 
granting parties oral argument as a matter of right; (3) providing 
in the rules for more responsive pleadings, etc. 


PENDING Boarp ACTION 


As a field attorney for the National Labor Relations Board, as a 
private practitioner of labor law appearing before the Board, and 
since coming to the Board as a Member, I have been an active advocate 
of the utilization of the rule-making power to streamline the opera- 
tions of the independent regulatory agencies, including the National 
Labor Relations Board. One of my motives in becoming a Board 
Member was to do something about this. On January 30, 1959, the 
National Labor Relations Board, all five Members participating, 
designated me as chairman of a special committee to review and 
recommend revisions of the Rules and Regulations to achieve greater 
clarity, precision, consistency and expedition in procedure. Because 
of the pendency of the Landrum-Griffin legislation and other factors, 
this work was not undertaken until sometime in the summer months 
of 1959. However, since that time, I have been in contact with the 
American Bar Association, the Federal Bar Association, the District of 
Columbia Bar Association, and various state bar associations concern- 
ing proposed revisions in the rules of the National Labor Relations 
Board, and I just recently submitted to the National Labor Relations 
Board a document entitled Recommended Rules of Practice for the 
National Labor Relations Board. These recommended rules of prac- 
tice are set forth in a special report of the BNA for July 13, 1960, 
and in a second extra edition of Labor Law Reports, CCH July 28, 
1960. The recommendations were based on hundreds of suggestions 
which had been received from various associations and practitioners 
throughout the country. 

Perhaps the most vital part of the recommended rules of practice 
stemmed from a questionnaire which I prepared and distributed on 
January 2, 1960 to members of the legal profession in which I 
posed certain special questions. Those special questions included the 
following: 


QUESTIONS 
“1. Is the proposed report, together with a recommended order 
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referred to in Section 10(c) of the Taft-Hartley Act in legal effect 
an initial decision, or may it be made an initial decision by the Board 
so as to come within the purview of the applicable provisions of the 
Administrative Procedure Act? 

“2, If it is, in law, an initial decision should the Board by rule 
limit the nature and type of exceptions which it will entertain from 
Intermediate Reports? 

“3, If the Board limits the nature and type of exceptions which 
it will entertain from Intermediate Reports, should it then specify 
what types of exceptions will entitle parties litigant to oral argument 
as a matter of right, oral argument as a matter of privilege, or no oral 
argument at all? 

“4, Relating to the above three questions, and in connection there- 
with, would it be proper for the Board to adopt rules which would, 
in substance, hold that it would entertain exceptions from Intermediate 
Reports only where: 


(a) Questions of national interest are involved in the sense that 
the question presented will determine the national policy in regard 
to the interpretation of the Statute. 

(b) Questions where there is a conflict or uncertainty in Board 
precedent as to the applicable law and where the parties specifically 
point up such inconsistency or uncertainty by citation to specific 
cases. 

(c) Cases where there is a conflict or uncertainty between appli- 
cable Board precedent and decisions in the various Courts of Ap- 
peals, and where the inconsistency or uncertainty complained of is 
pointed up by citation to specific Board and Court cases. 

(d) Cases where material factual findings of the Trial Examiner 
are clearly erroneous, and where their erroneous character can rea- 
sonably be established by consideration of cited portions of the 
transcript and exhibits, and/or the legal conclusions of the Trial 
Examiner are contrary to established Board law. 

(e) Cases not falling within the above categories but where good 
cause can be shown to the Board why special permission should be 
granted to allow review.” 


Of all the questions listed above, perhaps the most important is 
whether or not the Trial Examiner’s Intermediate Report may be 
regarded as, in legal effect, “an initial decision” within the meaning 
of the Administrative Procedure Act. In submitting these questions 
I set out the following background information: 
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“Under the prodding of the American Bar Association and of 
various other interested groups, there has been some clamor since 
1941 for agencies to insist upon a meaningful content and exactness 
in an appeal from a hearing commissioner’s decision. For example, the 
Final Report of the Attorney General’s Committee on Administrative 
Procedure in Government Agencies (1941) pp. 51-52, was concerned 
with the burdens imposed upon agencies by exceptions which were 
‘blanket in character,’ without reference to pages in the record and 
without in any way narrowing the issues, making it impossible for the 
‘heads of the agency to do personally what the heads purport to do,’ 
The Attorney General’s Manual on the Administrative Procedure 
Act (1949) p. 84, stressed, for the same reason, the powers granted 
agencies to protect themselves from such burdens. The 1958 report 
of the second Hoover Commission on Organization of the Executive 
Branch of the Government’s Task Force on Legal Services and Pro- 
cedure, pp. 201-203, objected to ‘attendant delays and expense to 
private parties and the government’ from the failure of agencies to 
eliminate elaborate administrative review procedures by not requiring 
initial decisions by the presiding officer in adjudication required to 


be made after hearing, when the agency did not preside at the recep- 
tion of the evidence. In 1956, the American Bar Association adopted 
the recommendations of its Special Committee on Legal Services and 
Procedure to the same effect (Rep. p. 28). 

“Section 8(a) of the Administrative Procedure Act, captioned 
[in the U. S. Code] ‘initial decisions’ etc., provides in part: 


‘In cases in which the agency has not presided at the reception of 
the evidence, the officer who presided . . . shall initially decide the 
case or the agency shall require (in specific cases or by general rule) 
the entire record to be certified to it for initial decision. Whenever 
such officer makes the initial decision and in the absence of either 
an appeal to the agency or review upon motion of the agency within 
the time provided by rule, such decisions shall without further pro- 
ceedings then become the decision of the Agency. On appeal or 
review of initial decisions of such officers the agency shall, except 
as it may limit the issues upon notice or by rule, have all the powers 
which it would have in making the initial decision . . .’. [Emphasis 
supplied] 


“The Attorney General’s Manual on the Administrative Procedure 
Act (1947) explains the above (p. 84): 
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‘That is, an agency may limit the issues it will consider in such cases 
by notice in a particular case or by a general rule published in the 
Federal Register. It may restrict the review to questions of law or 
policy, or where it is alleged that erroneous findings of fact have 
been made by the hearing officer, to determine whether cited por- 
tions of the record disclose that the findings are clearly wrong.’ 
[Emphasis supplied] 


“In the absence of any notice or rule limiting its original powers on 
review, an agency’s responsibility for decision ‘is wholly inconsistent 
with the notion that it has power to reverse an examiner’s findings 
only when they are “clearly erroneous” ’. Universal Camera Corpora- 
tion v. National Labor Relations Board, 340 U.S. 474, 492 (1951). 
An agency which, through inaction, has kept to itself all the powers 
which it would have in making the initial decision can overrule the 
examiners’ findings based on demeanor of a witness on something less 
than a substantial preponderance in the testimony recorded. See 
F.C.C. v. Allentown Broadcasting Corporation, 349 U.S. 358, 364 
(1955). As agencies have not experimented to any great extent with 
the grant of rule making authority the limits to denial of agency 
review have not been set by judicial decision. Apparently the ques- 
tion is whether or not the rule so established is ‘reasonable and does 
no violence to the letter or spirit of the provisions construed.’ See 
Kenneth Culp Davis, Administrative Law Treatise, Section 5. 

“In view of the above, it would appear that agency limitations of 
imitial decisions by presiding officers by rule would be within the 
discretion of the agency so long as there existed no problem concern- 
ing the sub-delegation of discretionary powers with regard to the 
question of policy or law.” 

In any event, since July 8, 1960, the Board has had before it the 
first complete revision of its Rules and Regulations and Statements 
of Procedure in 25 years. The proposed rules provide, among other 
things, for limitations on the scope of review of Trial Examiners’ 
Intermediate Reports. It is the first time in the history of the Board 
that a Board Member has undertaken to do the work necessary to 
bring the procedural problems facing the agency into sharp focus. 
What disposition the Board will make of these proposed Rules of 
Practice remains to be seen. However, I predict that unless these 
Rules of Practice or something similar to them are adopted by the 
Board, it will lose the flexibility which is supposed to be the corner- 
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stone of administrative law and will be unable to meet the challenges 
which modern day industrial life places upon it. 


CoNCLUSION 


All law depends in the main upon a voluntary compliance by 
citizens with its mandates. Rule by law does not presuppose non- 
compliance with the law, but provides machinery to make the law 
effective in the cases of those individuals who do not voluntarily 
comply. The old NIRA sought to achieve its objectives, as I said 
before, by voluntary compliance with only the sanction of publicity 
and public opinion. Under the Wagner Act and the Taft-Hartley 
Act, judicial enforcement of Board findings of unfair labor practices 
was added. The contempt power of the United States courts of appeal 
provided firm sanction to those who were recalcitrant in obeying the 
laws’ commands. In addition the Taft-Hartley Act provided the 
further sanctions of injunctions under sections 10(/), 10 (k), and 
occasionally under section 8(e). 

This is still a country where the majority of the citizens expect to 
obey the law. When they have infringed it, many of them seek ways 
of making amends for their infringement without protracted litiga- 
tion. During the days of the Wagner Act, approximately 90 per cent 
of all unfair labor practice charges filed resulted in informal settlement 
agreements disposing of the matter. During those same days, 74 per 
cent of the representation questions were disposed of by informal 
methods, such as consent election agreements, voluntary recognition, 
etc. To this date, the life blood of the administrative process really 
rests in the voluntary settlement of the disputes arising during the 
administration of a law. The two most important things about an 
agency are its informal settlement machinery® and the provisions it 
makes to protect the rights of the public and the rights of litigants in 
the rules of practice which it adopts and carries out. 

I sincerely hope that the NLRB will go on to greater usefulness 
in our society and not to the end that I prophesy for it should it fail 
to meet the challenge of our times. In short, I hope that the NLRB 
will “accredit [itself] by acting in accordance with the cherished 
judicial tradition embodying the basic concepts of fair play.” 

58 For a discussion of the means available for the informal disposition of NLRB 
cases, see Silverberg, How to Take A Case Before the National Labor Relations 
Board (rev. ed. 1959) ; Weyand and Zarky, Informal Procedure Before the National 


Labor Relations Board, 1 Prac. Law. 31 (1955); Silverberg, Informal Disposition 
of NLRB Cases, Monthly Labor Rev., July, 1954, p. 761. 





EFFECT OF THE DISCRETIONARY POWER 
OF THE GENERAL COUNSEL 
ON THE DEVELOPMENT OF THE LAW 


Kenneth C. McGuiness* 


I. IntTRODUCTION 


The General Counsel of the National Labor Relations Board is a 
figure unique among administrative officials of the federal govern- 
ment, not only because of the enormous powers which are vested in 
his office, but also because of the unusual scope of his discretionary 
authority. It is he who makes the final determination as to whether 
one who believes himself the victim of an unfair labor practice may 
obtain his day in court. 

An unfair labor practice case arises out of a charge filed in a 
Regional Office of the Board alleging a violation of the National 
Labor Relations Act.’ The General Counsel is then empowered to 
issue a complaint and prosecute the matter before the Board.? The 
statute contains no requirement that the charge be investigated be- 
fore he can act or that any standard be met before he can dismiss or 
process the case. If the General Counsel does not feel that a com- 
plaint should issue, it is wholly within his discretionary power to 
decline issuance. 


Il. THe EvoLution oF THE DiscRETIONARY POWER OF THE 
GENERAL CouUNSEL 


The position of General Counsel in its present form was created by 


*B.S., 1937, lowa State College; LL.B., 1950, University of California. Member 
of the California and District of Columbia bars. Formerly, 1955-58, Associate General 
Counsel of NLRB and served briefly in 1957 as General Counsel on a recess appoint- 
ment. Consultant to the Minority, House Committee on Education and Labor, 86th 
Congress, throughout consideration of the LMRDA of 1959. Now engaged in the 
practice of law in Washington, D. C. 3 

The author gratefully acknowledges the assistance of James D. Constantinople and 
Raymond S. Smethurst, Jr., members of the second and third year classes at The 
George Washington Law School, in the preparation of this article. 

1 After filing of a charge, pursuant to $ 10(b) of the National Labor Relations Act, 
49 Stat. 453 (1935), 29 U.S.C. §160(b) (1958), an investigation is made by a Board 
agent, On the basis of his report, the Regional Director determines whether a com- 
plaint shall issue. A dismissal of a charge by the Regional Director may be appealed 
to the General Counsel. 

2 Labor Management Relations Act (Taft-Hartley) § 3(d), 61 Stat. 139 (1947), 29 
U.S.C. § 153(d) (1958). Although $ 10(b), as retained from the Wagner Act, con- 
tinues to designate the Board as having authority to issue complaints, § 3(d) makes 
it clear that the word “Board” as there used means the General Counsel. 
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the Labor-Management Relations Act of 1947. Thus section 3(d) 
states: 


There shall be a General Counsel of the Board who shall be 
appointed by the President, by and with the advice and consent 
of the Senate, for a term of four years. The General Counsel of 
the Board shall exercise general supervision over all attorneys em- 
ployed by the Board (other than trial examiners and legal assistants 
to Board members) and over the officers and employees in the 
regional offices. He shall have final authority, on behalf of the 
Board, in respect of the investigation of charges and issuance of 
complaints under Section 10, and in respect of the prosecution of 
such complaints before the Board, and shall have such other duties 
as the Board may prescribe or as may be provided by law.* 


The amendment reflected the desire of Congress to separate the 
investigating and prosecuting functions from the Board’s judicial 
responsibilities. Prior to 1947, the Board was its own prosecutor, 
judge and jury. In addition to the inherent problems in such a 
multifarious legal framework, there was widespread criticism of a 
“pro-labor” Board which utilized the complex structure to the detri- 


ment of employers. 

The 80th Congress, as a part of its attempt to restore equilibrium 
in the regulation of labor-management relations, created the office 
of an independent general counsel. Its action was taken with few 
illusions about the tremendous authority which would be exercised 
by the individual appointed to that office.* Senator Taft recognized 
the problem but he took the pragmatic approach that the choice lay 
between exercise of the broad discretionary power to issue complaints 


3 LMRA §3(d), 61 Stat. 139 (1947), 29 U.S.C. $153(d) (1958). 

4 “The effect of this provision [creating a General Counsel] is to set up a labor 
czar within the National Labor Relations Board. A single individual will exercise 
not only complete power over all the Board’s legal work, properly defined, but over 
most of its administrative work as well. One person will determine when complaints 
shall issue in all cases, how investigation shall be conducted, how cases shall be tried, 
which cases shall be enforced. Much of this action will not be subject to appeal, 
either to the Board or the courts. . .. No real power is vested in the Board in order 
that their collective common sense may be brought to bear on these serious problems. 
Through this power, the General Counsel, to a considerable degree, would be able to 
control the policy for the enforcement of the act.” 93 Cong. Rec. 6496, 6501 (1947) 
(statement of Senator Murray). : 

“It is a tremendous power that has been given to the General Counsel. . . . I simply 
shall never vote to vest in any single individual any such sweeping power over the 
handling of labor relations cases in this country. I do not know where that superman 
is to be found. I do not know whom we can appoint or to whom we should entrust 
the power to determine whether a complaint of an unfair labor practice shall be 
issued. He becomes really the Board. . . .” 93 Cong. Rec. 6455 (1947) (statement of 
Senator Morse). 
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by a presidential appointee or by an “anonymous committee of sub- 
ordinate [Board] employees.” * It is sometimes forgotten that the 
power of the General Counsel is a statutory delegation to him of 
the same authority granted to the Board under the Wagner Acct.® 
The difference lies in its exercise by a single individual rather than a 
three man Board. No change was made in the power of the courts 
to review a refusal to act. 


Exercise of the General Counsel’s functions by five different 
incumbents during the past thirteen years’ gives us some perspective 
from which to judge the effect of delegating absolute discretionary 
authority in the prosecution of Board cases to a single individual. 
The most predictable result has been to render the Board itself 
powerless to act in any unfair labor practice case until the General 
Counsel has issued a complaint in the matter. The statutory language 
states that he shall have “final authority” in determining in which 
cases complaint shall issue and it is clear that this constitutes a full 
delegation of the identical power which the Board held under the 
Wagner Act. 


Experience has also emphasized the problems faced by a General 
Counsel when he must resolve difficult policy questions as to the 
legal theory applicable to a particular case. His dilemma may arise 
because there has never been an interpretation of an ambiguous 
provision of the act by an adjudicating body. It may also result from 
contrary interpretations by the Board and courts. In either event, 
the General Counsel must face the hard fact that, if he refuses to 
act, there is no appeal from his decision and there appears to be no 
practical method for questioning his judgment or the propriety of the 
legal theory applied.® 


5 “In order to make an effective separation between the judicial and prosecuting 
functions of the Board and yet avoid the cumbersome device of establishing a new 
independent agency in the executive branch of the Government, the conferees created 
the office of General Counsel of the Board, to be filled by appointment of the President, 
subject to Senate confirmation. We invested in this office final authority to issue 
complaints, prosecute them before the Board, and supervise the field investigating 
and trial personnel. . . .” 93 Cong. Rec. 6859 (1947). 

6 See note 2 supra. 

T See Appendix III, this Symposium. 

8 There are certain minor exceptions. damage suit provision of the act, found 
in SS ee), 61 Stat. 159 (1947), US. é Fis7(b) (1958), affords an injured party 

the opportunity to bring a civi vil action me oe of conduct defined as an unfair 
labor practice in § 8(b) (4), 61 Stat. 141 (1947), 29 U.S.C. § 158(b) (4) (1958). 
Use of the section is not conditioned on General Counsel action in the same instance. 
See also Section IV of text. 
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III. Poticy QuEsTIONS IN THE EXERCISE OF DiscRETIONARY Power 


Because the nature of the General Counsel’s power is discretionary, 
the manner in which it may be applied is contingent upon the at- 
titude and philosophy of the individual General Counsel. The ap- 
proach of the several incumbents has varied substantially and cer- 
tain areas of the law have been greatly illuminated by a policy of 
active prosecution. Others have remained confused and undefined.® 
Examples best illustrate the policy considerations which arise and 
the effects of different approaches. 


A. A Policy of Active Prosecution 


The positive result of a policy of vigorous prosecution is exempli- 
fied by the development of the so-called “interrogation cases.” *° Prior 
to its 1954 decision in Blue Flash Express," the Board had held that 
the interrogation of employees by an employer in advance of the 
holding of a representation election was a per se violation of section 
8(a)(1) of the act. This holding was embodied in the Standard- 
Coosa-Thatcher case” and a long line of subsequent decisions. Its 
significance had been virtually abrogated through repudiation by most 
of the courts of appeals.’* In Blue Flash the General Counsel duti- 
fully pursued the Board view of the law, however, by issuing a 
complaint and excepting to the Trial Examiner’s dismissal. In a 3-2 
decision the Board adopted a new rule in harmony with the theory 
of the courts, namely, that it is the context in which such interroga- 
tion takes place and not the fact alone that determines whether an 
employer has violated section 8(a) (1). 

Thus, by zealously exercising his power over a period of years, 
the General Counsel secured an eventual reconciliation of divergent 
interpretations of the law. The initial approach went beyond the 
final interpretation but, because it sought to give the statutory 
language the broadest possible effect, the ultimate result fully in- 
formed parties as to the outer limits of conduct banned by the act. 


® See, eg., $8(b)(5), 61 Stat. 142 (1947), 29 U.S.C. §158(b) (5) (1958) in- 
_— the question of what constitutes an excessive or discriminatory union initiation 


“So This line of cases commenced under the Wagner Act. The Board therefore 
authorized the complaints, and after the shift of authority in 1947, subsequent General 
Counsel continued active prosecution of interrogation cases. 

11 Blue Flash Express, Inc., 109 N.L.R.B. 591 (1954). 

12 Standard- Coosa-Thatcher. Co., 85 N.L.R.B. 1358 (1949). 

18 See cases cited in NLRB v. Protein Blenders, 215 F.2d 749, 750 (8th Cir. 1954). 
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Persistence in this instance ultimately resulted in the Board con- 
forming to the court views. The Board frequently regards the law 
as settled only when the Supreme Court has ruled and will ignore 
court of appeals positions contrary to its own.'* The practical effect 
of a coalescing of views, as in the Blue Flash case, is to foreclose the 
possibility that a party charged must proceed through the entire ad- 
ministrative process in order to achieve a dismissal in the courts. 


B. A Policy of Limited Prosecution 


The Curtis Bros. case, only recently decided by the Supreme 
Court,"* is illustrative of two policy considerations facing the Gen- 
eral Counsel: (1) What is the effect on the orderly development of 
labor case law of a restricted, rather than an aggressive, prosecution 
policy in the office of the General Counsel? (2) What does the 
General Counsel do when he is faced with a legal question with 
respect to which there are no precedents? 

From the time of the passage of the Taft-Hartley amendments in 
1947 until the issuance of the Curtis complaint in 1956, no com- 
plaints emanated from the office of the General Counsel charging 
a union with an unfair labor practice in violation of section 8(b) (1) 
(A) by reason of peaceful picketing for “recognition” which con- 
tinued after the union lost a Board-conducted election. Because of 
the nature and reporting of administrative decisions of the General 
Counsel, it is impossible to speculate how many times between 1947 
and 1954 such charges were filed and denied.’* But one such de- 
cision, the Bogalusa Motors case" in 1954, shows that on facts virtual- 
ly identical to those in Curtis, the General Counsel refused to issue 
a complaint. Also relatively few appeals are taken when charges are 
dismissed at the regional office level and it is uncertain how many 
similar charges were filed and rejected by Regional Directors ad- 
hering to the General Counsel’s precedent in Bogalusa. 

A change in incumbents in 1955 brought about a change in ap- 
proach to the office of General Counsel. Accordingly, when the 


14 In W. T. Smith Lumber Co. v. NLRB, 246 F.2d 129, 130-31 (5th Cir. 1957), 
the Board was reversed for having refused to follow a prior Fifth Circuit holding. 

15 NLRB vy. Drivers Union, 362 U.S. 274 (1960). 

16 Each General Counsel has issued Administrative Decisions as a means of making 
public his action in cases dismissed by Regional Directors and appealed to him. The 
published decisions are not identified by name, even to the parties involved. Because 
the temptation to emphasize non-controversial aspects of the cases is substantial, the 
decisions are of dubious value and are therefore not widely reported. 

17 Bogalusa Motors, No. 15-CB-117, NLRB, March 2, 1954. 
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facts and issues of Bogalusa were presented in the form of Curtis 
Bros., a complaint did issue. Although the Supreme Court eventual- 
ly denied enforcement of the Curtis Bros. order the issue presented 
a close question at all stages in the litigative process,"* an indication 
perhaps that the dismissal of Bogalusa was unwarranted. 

The question remains today as to whether variations of the factual 
situation in Curtis Bros., e.g., evidence of any actual coercive effect 
of the picket line on employees, might give rise to a violation. There- 
fore, should the General Counsel probe further? For practical 
reasons it is unlikely that the General Counsel will be faced with 
such a question. Section 8(b) (7), added by the LMRDA** includes 
specific provisions which make it unnecessary for injured parties 
to resort to the more ambiguous language of section 8(b) (1) (A); 
in addition, the mandatory injunction section of the law, a virtual 
necessity for effective relief in picketing cases, applies to section 
8(b) (7), but not to section 8(b) (1) (A). 

The controversial nature of Curtis Bros. undoubtedly highlighted 
the problem which the Congress, without awaiting the outcome in 
the courts, resolved by the new section 8(b) (7). Whether the Curtis 


turmoil played a significant role in bringing about its adoption is 
impossible to judge. In any event, the case is illustrative of the point 
that the General Counsel can obtain a significant clarification of the 
law if he gives the administrative and judicial bodies an opportunity 
to pass on the legality of unlitigated labor-management practices. 
This cannot occur, however, if he is unwilling to experiment beyond 
the known horizon. 


C. The Policy to be Applied Where There is Board and Court 
Disagreement 


The evolution of the body of case law dealing with the applicability 
of the NLRA to employees of railroads subject to the Railway Labor 


18 The trial examiner in Curtis found no violation of § 8(b)(1)(A). Drivers 
Union (Curtis Bros., Inc.), No. 5-CB-190 (Post 5-CC-59), NLRB, November 19, 
1956. In cases involving the same issue which were heard subsequent to Curtis, other 
trial examiners disagreed. See Jenkins Reviews Rules on Picketing for Recognition, 
40 L.R.R.M. 113, 115 n8 (1957). 

At the court of appeal stage, there was also a difference of opinion. Holding that 
8(b)(1)(A) was inapplicable to peaceful picketing: Drivers Union v. NLRB, 274 
F.2d 551 (D.C. Cir. 1958), aff'd, 362 U.S. 274 (1960) ; NLRB v. Teamsters Union, 
272 F.2d 85 (2d Cir. 1959). re — v. United Rubber Workers, 269 F.2d 694 
(4th Cir. 1959), rev’d, 362 U.S. 329 (1960 

18a 73 Stat. 525 (1959), 29 U.S.C. 9 158(b) (7) (Supp. I, 1959). 
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Act is a revealing documentary of a particularly delicate problem 
which the General Counsel may be forced to face and the policy 
considerations which lie behind any attempts to resolve the problem. 

In the International Rice Milling Co. case’ the Board decided that 
inducement of railroad employees to engage in a secondary boycott 
was not improper because railroad employers are not included under 
the NLRA. On review, the Fifth Circuit reversed the Board.” 
Nevertheless the Board, in subsequent cases, refused to follow the 
Fifth Circuit and continued to dismiss secondary boycott cases in- 
volving railroad employees.”* 

This situation illustrates the problem of which course of action 
the General Counsel should take where the Board and the courts are 
in disagreement with respect to the determinative legal issue. Here 
his dilemma shifts somewhat. He has interpretations which provide 
guidance but, once more, if he fails to act the disagreement may never 
be resolved. His’ alternatives in the railroad employee cases were to 
adopt the Board view and dismiss the cases himself, or to issue com- 
plaints knowing they would be dismissed by the Board but providing 
the charging parties an opportunity to have the Board reversed by the 
courts. Recourse to the first alternative prevents further clarification 
of the law by the courts; persistence in the second, to any extent, 
might jeopardize the necessary close working relationship between the 
Board and the office of the General Counsel.” 

A further question presented by the railroad cases is whether the 
General Counsel should act differently in a matter arising in a circuit 
which has reversed the Board than in one where the court has not 
considered the question. In the former situation he has a clear state- 
ment of the law of that circuit and cannot rationalize, as he could 
in cases arising elsewhere, that the Board’s opposing position would 
be upheld on appeal. When faced with the problem one General 
Counsel resolved the dilemma by issuing a complaint in the Fifth 
Circuit and refusing to do so elsewhere.*% His successor took the 


19 84 N.L.R.B. 360 (1949). 

20 International Rice nh Co. v. NLRB, 183 F.2d 21 (5th Cir. 1950), rev’d on 
other grounds, 341 U.S. 665 (1951). 

21 W. T. Smith Lumber Co., 116 N.L.R.B. 1756 (1956), rev’d, 246 F.2d 129 (Sth 
Cir. 1957). Cf. Papermakers Importing Co., 116 N.L.R.B. 267 a 956). 

22 A less serious problem exists where the Board would find a violation and there: 
are contrary court decisions. In that situation the General Counsel can issue com-- 
plaints without impairing relationships with the Board. 

T. Smith Lumber Co., supra note 21. 
24 These decisions are not reported. 
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opposite course, issuing complaints in another circuit where the court 


eventually also disagreed with the Board.” 


IV. Tue Private PRACTITIONER’s PROBLEM: CAN THE GENERAL 
CounsEL BE Forcep to Act? 


The private attorney’s problems are no less perplexing than the 
General Counsel’s and less easily solved. Thus, when a charge com- 
mences the administrative process but the General Counsel rules 
that no complaint will be issued, what, if anything, can be done 
by the attorney who has filed the unfair labor practice charge? 
Attempts to force the General Counsel to act have been fruitless 
to date, in proceedings before both the Board and the courts. In 
Manhattan Constr. Co. v. NLRB** the court held that an unfair 
labor practice charge filed by a construction company with the NLRB 
was not a “complaint” and that therefore the order of the General 
Counsel dismissing the charge was not a “final order” of the Board 
from which court review is authorized. A final order, the court noted, 
is limited to orders dismissing complaints or adjudicating unfair 
labor practices. It has also been held that the Board may not review 
the General Counsel’s administrative dismissals regardless of the 
grounds for his action. His decision is regarded as final and binding 
on the Board.” 

Other attempts to avoid the finality of the General Counsel's 
actions have been equally unsuccessful. Thus, the Board cannot 
be compelled by writ of mandamus to issue a final order where the 
General Counsel has refused to issue a complaint.* And in a recent 
case,” the Court of Appeals for the District of Columbia Circuit held 
that it was without jurisdiction to require the Board to set aside the 
refusal to issue the complaint. 

A different rule has developed with respect to representation pro- 
ceedings, which, under the statute, remain the responsibility of the 
Board and have not been delegated to the General Counsel. In 
Leedom v. Kyne,® the Supreme Court held that, in an equity suit 


25 Lumber & Sawmill Workers, 122 N.L.R.B. 1403, rev’d, 272 F.2d 741 (9th Cir. 
5 


1959). 

26 198 F.2d 320 (10th Cir. 1952). 

27 See, e.g., Times Square Stores Corp., 79 N.L.R.B. 361 (1948). 

ee v. NLRB, 201 F.2d 187 (D.C. Cir. 1952), cert. denied, 345 U.S. 930 
(1953). 

28 Bandlow v. Rothman, 278 F.2d 866 (D.C. Cir. 1960). 

30 358 U.S. 184 (1958). Cf. Inland Empire Dist. Council vy. Millis, 325 U.S. 697 
(1945); AFL v. NLRB, 308 U.S. 401 (1940). 
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in a district court, the court had jurisdiction where there was a show- 
ing of unlawful action by the Board and resulting injury by way of 
departure from statutory requirements or from those of due process. 

Is there no recourse for the attorney who regards the General 
Counsel’s refusal to issue a complaint unwarranted? Certainly the 
record to date indicates that there may be none. But there are two 
avenues, one general and the other restricted, which have not yet 
been closed off completely. First, there is the possibility that the 
General Counsel’s refusal to issue a complaint could constitute an 
abuse of his discretionary power from which an appeal to the courts 
would be available. One court has expressly left this possibility 
open.** 

The representation cases are of doubtful assistance in this con- 
nection because of the difference between the language of the act 
relating to unfair labor practices and that relating to representation 
proceedings. The latter are governed by section 9 which requires the 
Board to investigate representation petitions, and, “if it has reasonable 
cause to believe that a question of representation affecting com- 
merce exists,” *** to proceed with the case. Certain standards which 
the Board must follow are also included.™ 

Different statutory language is used in the act with respect to un- 
fair labor practices. Under section 10(b) the General Counsel** 
“shall have power” to act whenever an unfair labor practice is 
charged, but no standards within which he must act are included. 
Consequently, the burden of showing that the General Counsel has 
engaged in unlawful action by way of departure from statutory re- 
quirements, as required by Leedom v. Kyne, is much more difficult. 

The other, and more restricted possibility of forcing action by the 
General Counsel is limited to those unfair labor practices for which 
injunctive remedies are provided in section 10(e). This section pro- 
vides that whenever violations of sections 8(b)(4)(A), (B), (C), 
8(e), or 8(b)(7), are charged, the officer or regional attorney to 
whom the matter may be referred shall petition for an injunction if 
he has reasonable cause to believe such charge is true and that a 
complaint should issue. This could be construed to be a limitation 


81 Hourihan v. NLRB, supra note 28, at 188 n.4. 

sla NLRA §9(c) (1), added by 61 Stat. 143 (1947), 29 U.S.C. $ 159(c) (1) (1958). 
(Emphasis added. ) 

32 See NLRA $$ 9(b); 9(c)(2),(3) and (5); and 9(e), as amended, 61 Stat. 
143-45 (1947), as amended by 65 Stat. 601 (1951), 29 U.S.C. § 159 (1958). 

88 See note 2 supra. 
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on the absolute discretionary power of the General Counsel in such 
cases and to supply something in the nature of a standard comparable 
to those which the courts have used in representation cases. Further- 
more, the language of section 10 (/), in using the term “reasonable 
cause,” would seem to simplify the task of showing arbitrary and 
capricious action if the General Counsel failed to file a petition.* 
In the event a court did assert jurisdiction and require a Board agent 
to seek an injunction in such a case, another dilemma would be 
raised: Could the court require the General Counsel to issue an 
unfair labor practice complaint in the same proceeding? An affirma- 
tive answer is possible, particularly if the court believed it necessary 
to preserve the distinction between the language of section 10 (I) 
and that of section 10(e). 


V. Current Po.icy or THE GENERAL COUNSEL 


The question of the extent to which the General Counsel should 
exercise his discretionary power in doubtful areas is particularly 
pertinent at this time because of the recent enactment of the LMRDA 
of 1959. This is a highly technical statute which is filled with 
difficult problems of interpretation. If the General Counsel fails to 
seek clarification, the meaning and practical effect of the new amend- 
ments will keep labor and management completely confused as to 
permissible conduct. 

The present General Counsel appears to have adopted the ap- 
proach of vigorous prosecution of the new law in some areas but not 
in others. In connection with the new section 8(b)(7), where he 
has actively pressed cases, he has recently stated his policy: 


Measured by earlier experience in obtaining judicial clarification 
of the Taft-Hartley amendments, we have not had enough time for 
a meaningful development of the law through the decided cases. 
The office of the General Counsel, however, has had to be active 
in processing cases involving organizational and recognition picket- 


84 In Heiser Ready Mix Co. v. Fenton, No, 3087, W.D. Wis., July 9, 1958, 42 
L.R.R.M. 2735 (1958), the court held it had jurisdiction to issue an order requiring 
the General Counsel to investigate unfair labor practice charges, and, if reasonable 
cause were found to believe such charge to be true, to issue a complaint and petition 
the federal court for injunctive relief pending determination by the NLRB. The case 
was reversed by the court of appeals for lack of proper service of process on the Gen- 
eral Counsel. Heiser Ready Mix Co. v. Fenton, 265 F.2d 277 (7th Cir. 1959). Inasmuch 
as the General Counsel went ems t =e issued the complaint, no further action was 
instituted to obtain jurisdiction ove: 

85 73 Stat. 542 (1959), 29 use mgs 153-87 (Supp. I, 1959). 
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ing. This is an area of the law which in my view requires enter- 
prising administration, tempered with human understanding and 
good sense. The objective of obtaining early clarification of the 
law in situations where the statutory meaning is not clear enough 
to give the public the necessary guidelines for their action has been 
the established policy of my office during the first year of the new 
amendments.*¢ 


Section 8(b)(7)(c) makes it an unfair labor practice for a union 
to picket for organization or recognition without filing a petition 
within a reasonable time. A proviso is included which permits picket- 
ing for the purpose of truthfully advising the public that an employer 
does not employ members of, or have a contract with, a labor organi- 
zation, unless such picketing induces employees of others not to 
pick up, deliver, or transport goods or perform services. When the 
General Counsel sought to enjoin all picketing of an employer’s 
premises as violative of section 8(b)(7)(c), the Court of Appeals 
for the Second Circuit held** that picketing could be carried on 
during those hours when there was no danger of interrupting de- 
liveries. If the picketing resulted in an interruption in the employer’s 
business, however, it would be transformed into an illegal act. The 
district courts are not in complete agreement. Thus, in Getreu v. 
Bartenders Union* the court construed section 8(b)(7)(c) to mean 
that as long as an object of picketing is to inform the public that the 
employer has no contract with the union, such picketing is not illegal 
although another purpose might also be recognition. Such picket- 
ing, however, must not interfere with picking up, delivering or 
transporting goods or performing services. But, in the most recent 
case, another district court upheld the General Counsel’s contention 
that, where an object of picketing is recognition, the informational 
is so colored as to make it illegal within the meaning of 

section 8(b) (7) (c). 
Apparently the General Counsel is attempting to prevent all picket- 
ing, including that directed at consumers, if the object of organization 
or recognition is present. Whether or not the courts sustain so broad a 


36 Rothman, Current Developments in the Law of Recognition and Organizational 
Picketing. Speech before the Labor Law Institute of the Missouri State Bar, NLRB 
Release No. R-739 (Sept. 28, 1960). 

87 McLeod v. Chiefs, Cooks Local 89, 280 F.2d 760 (2d Cir. 1960). 

88 181 F. Supp. 738 (N.D. Ind. 1960). 

89 Penello v. Local 5, Plumbers & Pipefitters, Civil No. 1773-60, D.D.C., July 1, 
1960, 46 L.R.R. 2740 (1960). 
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scope for section 8(b)(7), the aggressive approach of the General 
Counsel will permit judicial establishment of the outer reaches of this 
section. 

A policy of limited prosecution is revealed by the General Counsel’s 
approach in the handling of cases involving the distinction between 
the new law’s section 8(b) (4) (i) ban on inducement of “any in- 
dividual employed by any person” to engage in a secondary boycott,” 
and its section 8(b) (4) (ii) ban on threats, coercion, or restraint of 
“any person” to accomplish the same objective.*t The practical 
difference in the ease with which inducement may be proved, as com- 
pared with threats, coercion or restraint, has stimulated unusual 
interest in the definition of “any individual employed by any person.” 
Read literally, the language is broad enough to bar appeals to in- 
dividuals employed at the highest management level of an unin- 
corporated business and all employees of a corporation, including 
corporate officers. 

In Alpert v. Excavating Material Union, the General Counsel 
is reported to have taken the position that, to preserve the dichotomy 
between section 8(b)(4)(i) and section 8(b) (4) (ii), use of the 
phrase “individual employed by” was intended to proscribe the 
inducement of an employed person to refuse to perform work which 
he would ordinarily perform in the course of his employment. But 
if the person induced is at a policy making level and the appeal is 
designed to bring about a policy decision which will be effectuated 
through subordinates, the person induced should not be construed 
as an “individual employed by.” “ 

Such an approach is the middle ground which the Board or the 
courts might take. Ordinarily the General Counsel’s failure to urge 
the fullest reach of the statute prevents the Board and courts from 
drawing back from his view to arrive at a definitive interpretation 
of the section. But, in this particular area, factual situations are 
frequently such that the adjudicating body can go further than the 
position urged by the General Counsel. Thus in the Excavating 
Material Union case, an injunction proceeding, the district court 
decided that section 8(b)(4)(i) is limited to those who perform 


40 ?y a ys (i), added by 61 "4 140 (1947), as amended, 73 Stat. 525 
(1959), 29 U.S.C. § 158(b) (4) (i) (Supp. I, 1959). 

41 NLRA §8 (b) (4) (ii), added by 73 Stat 525 (1959), 29 U.S.C. § 158(b) (4) (ii) 
(Supp. I, 1959). 

42 184 F. Supp. 558 (D. Mass. 1960). 

43 See 46 L.R.R.M. Analysis, 25-26 (1960). 
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services manually or clerically, who manually use goods, or who have 
minor supervisory functions. This appears to be broader than the 
General Counsel’s interpretation, because lacking the requirement 
of “work ordinarily performed.” Three trial examiners have also 
ruled on the point. One concluded that an “individual employed by” 
includes those below the level of entrepreneur, partner, or corporate 
officer;** another, those management people below the corporate 
officer level;*° and the third, all supervisors as long as they are not 
asked to do anything inimical to their employer’s interests.“* With 
such a variation of interpretations already appearing, most of which 
seem to go beyond the approach of the General Counsel, a question 
might be raised as to whether the new law is being pressed sufficiently 
far in this area to determine its exact scope. 


VI. CoNcLuUSION 


From the foregoing it is apparent that the writer favors active 
use of the General Counsel’s discretionary authority. This does not 
mean issuing a complaint on every possible theory of a violation. 
Rather it requires an intelligent, objective attempt to test those issues 
where there is reasonable doubt as to the meaning of the law. 
Otherwise ambiguous legislative drafting and conflicting court inter- 
pretations will continue to create confusion. In the highly complex 
field of labor-management relations, uncertainty and doubt benefit 
no one. An orderly development of the law is essential to give 
stability and to enable the private practitioner to counsel those seek- 
ing to comply with the law. 

A collateral benefit of the recommended approach is its reduction, 
if not elimination, of charges of bias and prejudice against the General 
Counsel by parties who feel they have not had their day in court. 
Such charges, particularly where close questions of law are involved, 
cast serious reflection on the office of General Counsel and could 
lead to its modification or abolishment. The office of an independent 
General Counsel has worked well and has resulted in far less criticism 
of the administration of investigations and prosecutions than under 
the Wagner Act. 

The need for clarity in the law, particularly in the emotional 
field of labor-management relations, is a compelling argument that 

46 L.R.R. my (1960). 
46 L-R.R. 49 (1960). 
46 L.R.R. iis (1960). 
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the General Counsel’s responsibility includes actively probing those 
areas where the law is doubtful. To those who agree that the office 
of an independent General Counsel is a practical means for enforcing 
the act, the responsibility approaches a clear-cut duty. 
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I. INTRODUCTION 


One of the most important and controversial problems continually 
confronting the National Labor Relations Board (NLRB) since the 
passage of the National Labor Relations Act’ (NLRA) in 1935 has 
been the question of the extent to which an employer may speak on 
unionism to his employees. The ebb and flow of controversy con- 
cerning the delicate task of balancing employer interference vis-a-vis 
employer free speech is reflected in the legislative history of three 
equidistant landmarks—the Wagner Act of 1935,? the Taft-Hartley 
Act of 1947,° and the Labor-Management Reporting and Disclosure 
Act of 1959.4 The predominating theme of 1935 was employee 
freedom from employer interference. Although some fears were 
expressed as to possible impingement on freedom of speech, an amend- 
ment which would have expressly guaranteed this right was rejected 
“as having no proper place in the bill.” ° At midpoint, in 1947, the 
main thrust of congressional opinion displayed concern over what 
was deemed undue limitation on employer speech. Typical was a 
statement of the House Committee on Education and Labor: “Al- 
though the Labor Board says it does not limit free speech, its decisions 
show that it uses against people what the Constitution says they can say 
freely.” ° In 1959, however, it was possible to detect some slight turn 


*A.B., 1933, LL.B., 1938, Syracuse University; LL.M., 1939, Harvard. Attorney, 
Review Section ; Legal Assistant to Member Houston ; Trial Examiner, National Labor 
Relations Board, 1939-46. Member, Enforcement "Commission, Region II, Wage 
Stabilization Board, 1951-52. Member, Advisory Council on the New York Labor and 
Management Improper Practices Act, 1959 to date. Member, Panel of Arbitrators, 
Federal Mediation and Conciliation Service, New York State Mediation Board, Ameri- 
can Arbitration Association. 

149 Stat. 449 (1935), as amended, 29 U.S.C. §§ -— (1958). 

2 National Labor Relations Act, 49 Stat. 449 (1935 

3 Labor Management Relations pen 61 Stat. 136 1947), as amended, 29 U.S.C. 
$$ 141-44, 151-68 171-82, 185-88 (19: 58). 

473 Stat. 519 (1959), 29 U.S.C. §§ 401-02, 411-15, 431-40, 461-66, 481-83, 501-04, 
21. > (Supp. 1959). 

H. R. Rep. No. 1371, 74th Cong., Ist Sess. 6 (1935). 

oH R. Rep. No. 245, 80th Cong., Ist Sess. 33 (1947). 
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in the tide of opinion. Thus, in discussing the subject of management 
reporting and the problem of the middleman, the Senate Committee 
on Labor and Public Welfare expressed concern over the adequacy 
of present law to cope with “management middlemen” and with 
employer expenditures for the purpose of interference with em- 
ployees’ statutory rights.’ 

These attitudes have found expression in law. The Wagner Act 
introduced the broad proscription against employer interference, 
restraint, and coercion of employees in the exercise of their rights 
to self-organization and collective bargaining.* The Taft-Hartley 
amendments to the NLRA, while retaining the guarantees of the 
original act, added the important section 8(c), which in substance 
forbids findings of unfair labor practices based upon expressions con- 
taining no threat of reprisal or promise of benefit.? The LMRDA has 
imposed reporting requirements upon employers concerning pay- 
ments, expenditures, and arrangements designed to interfere with 
employees’ statutory rights.’° But it also provides that “nothing con- 
tained in this section shall be construed as an amendment to, or modi- 
fication of the rights protected by, section 8(c) of the National Labor 
Relations Act, as amended.” ** For present purposes, then, the 
LMRDA represents no significant revision of substantive legal doc- 
trine concerning employer free speech; but it may well mark a turn- 
ing point in attitudes concerning the appropriate limits of employer 
persuasion. 

In reviewing the 25-year history of the problem, this paper will 
attempt merely to sketch broadly some highlights. Decisions of the 
NLRB and the reviewing courts are legion, and are variously syn- 
thesized, analyzed, and criticized in NLRB annual reports, treatises, 
and periodicals. 

7S. Rep. No. 187, 86th Cong., Ist Sess. 10-11 (1959). 

8 Section 7 declared: “Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities, for the purpose of collective 
bargaining or other mutual aid or protection.” Section 8(1) made it an unfair labor 
practice for an employer “to interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed in Section 7.” The quoted language has been retained 
substantially in Sections 7 and 8(a) (1) of the Taft-Hartley Act. 61 Stat. 140 (1947), 
29 U.S.C. $§ 157 and 158(a) (1) (1958). at 

% Section 8(c) reads as follows: “The expressing of any views, argument, or opinion, 
or the dissemination thereof, whether in written, printed, graphic, or visual form, shall 
not constitute or be evidence of an unfair labor practice under any of the provisions 
of this act, if such expression contains no threat of reprisal or force or promise 
benefit.” 61 Stat. 142 (1947), 29 U.S.C. §158(c) (1958). 


10 73 Stat. 526-28 (1959), 29 U.S.C. $433 (Supp. 1959). 
1173 Stat. 528 (1959), 29 U.S.C. §433(f) (Supp. 1959). 
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Il. BackGRouND—DEVELOPMENTs UNDER 
Tue Wacner Act 


The apogee of the fierce controversy concerning the balance be- 
tween freedom of employee organization and employer free speech 
was reached during the period immediately following the passage 
of Taft-Hartley, in which the NLRB made radical revisions of policy.” 
A brief restatement of preceding doctrine is necessary to an under- 
standing of this controversy and of current doctrine. 

Under the Wagner Act, the NLRB originally took the position 
that an employer must remain strictly neutral with respect to his 
employees’ organizational choice. This view was grounded in the 
notion that the employer’s superior economic position carried with 
it “an inherent fear of economic reprisal” which lent great weight to 
his slightest suggestion.** The reviewing federal courts of appeals 
differed as to whether the NLRB’s position could be reconciled with 
the constitutional guaranty of free speech. Some, like the Second 
Circuit, agreed with the NLRB;’* others disagreed, in some instances 
holding that the employer’s anti-union statements were privileged 
even in a context of actual discriminatory discharges or other re- 
prisals.** 

The problem was clarified to some extent by the Supreme Court 
of the United States in the Virginia Electric & Power case.'* The 
NLRB had found that the employer had violated the Act by posting 
a bulletin appealing to the employees to bargain with it directly with- 
out the intervention of an “outside” union, and by delivering a speech 
urging the employees to organize independently of “outside” assist- 
ance. Reviewing the Board’s order, the Court held that an employer 
is constitutionally protected in expressing his views on labor problems 
so long as the statements do not amount to “coercion.” As to the 
employer’s statements just mentioned, the Court found it “difficult 
to sustain a finding of coercion with respect to them alone,” but indi- 
cated that they might support such a finding if considered as part of 
a coercive “course of conduct.” This decision impelled the Second 
Circuit, in the much publicized American Tube Bending case," to re- 

12 See, e.g., 1 NLRB Ann. Rep. 73-74 (1936); 2 NLRB Ann. Rep. 65-66 (1937) ; 
3 NLRB Ann. Rep. 59-62, 125 (1938). 

13E.g., NLRB v. Federbush Co., 121 F.2d 954 (2d Cir. 1941). 

14E.g., NLRB v. Ford Motor Co., 114 F.2d 905 (6th Cir. 1940). 

15 NLRB v. Virginia Electric & Power Co., 314 U.S. 469 (1941). 

16 NLRB vy. American Tube Bending Co., 134 F.2d 993 (2d Cir. 1943), cert. denied, 


320 U.S. 768 (1943). This decision was cited with approval in a dictum of the Supreme 
Court in Thomas v. Collins, 323 U.S. 516, 537 (1945). 
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verse its earlier position and set aside an order of the Board based 
solely on a letter and a speech, characterized by the court as merely 
“an argument, temperate in form,” against unionization. Thereafter 
the NLRB held that anti-union statements, not patently coercive, 
violated the Act only when found to be a part of a coercive course 
of conduct.'? 

However, shortly before the passage of Taft-Hartley, the NLRB 
evolved a “compulsory audience” doctrine, which placed major em- 
phasis upon the circumstances in which the anti-union statement was 
made, rather than upon the content of the speech. Thus, in the 
Clark Bros. case,'* the Board held that the employer violated the Act 
by compelling his employees during working hours to listen to an 
anti-union speech which in itself might be constitutionally protected. 
The Board reasoned that one of the rights guaranteed by the Act is 
the right to be free to determine whether or not to receive aid, advice, 
and information concerning self-organization, and that this right is 
violated when the employer utilizes his power to compel employees 
to assemble and listen to a speech. 

The Second Circuit, while granting enforcement of the Board’s 


order, did so on other grounds and withheld approval of the “com- 
pulsory audience” doctrine.’ But in the court’s reasoning was the 
germ of a new, and equally controversial, doctrine. The court said: 


An employer has an interest in presenting his views on labor relations 
to his employees. We should hesitate to hold that he may not do 
this on company time and pay, provided a similar opportunity to 
address them were accorded representatives of the union.?® 


Ill. Impact or Tart-HartLtey Act 


As previously stated, the Taft-Hartley amendments of 1947 added 
to the NLRA section 8(c) which provides that the “expressing of 
any views, argument, or opinion . . . shall not constitute . . . an unfair 
labor practice . . . if such expression contains no threat of reprisal 
or force or promise of benefit.” Although the legislative history of 


17 See 7 NLRB Ann. Rep. 43 (1942) ; 8 NLRB Ann. Rep. 29-30 (1943) ; 9 NLRB 
‘a 37-38 (1944); 10 NLRB Ann. Rep. 37 (1945); 11 NLRB Ann. Rep. 4 

18 Clark Bros. Co., 70 N.L.R.B. 802 (1946). 

19 NLRB v. Clark Bros. Co., 163 F.2d 373 (2d Cir. 1947). In an earlier decision, 
the Eighth Circuit had rejected the “compulsory audience” doctrine. NLRB v. 
Montgomery Ward & Co., 157 F.2d 486 (8th Cir. 1946). 

20 NLRB v. Clark Bros. Co., supra note 19, at 376. Cimphiasis added. ) 
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this section is said to be “confusing” ** or to contain “considerable 
ambiguity,” *? it is reasonably clear that Congress was concerned 
mainly with revising two aspects of prior NLRB rulings: (1) the 
“compulsory audience” doctrine; (2) an alleged abuse of the “course 
of conduct” doctrine, that is, the tendency of the Board to hold that 
an employer’s speech, in itself privileged, was coercive merely be- 
cause the employer had committed some severable and unrelated un- 
fair labor practice.”* 

Section 8(c) has not provided a definitive guide to the problem of 
employer speech. But it and other, less tangible, influences have had 
their impact.™ It seems convenient to classify subsequent NLRB and 
court rulings under two separate but related rubrics upon which the 
Board has focused its attention: (1) the circumstances, that is, where 
and when the employer may speak; and (2) the content, that is, 
what he may say. More specifically, while it of course is true that 
content and circumstances never can be completely divorced, the 
first deals with NLRB theories that the employer has interfered, not 
so much by what he has said, but because of when and where he 
said it. The second largely concerns NLRB analysis of whether the 
words themselves are illegal. 


A. The Circumstances 


The NLRB quickly paid heed to the legislative history of Taft- 
Hartley and held that section 8(c) required abandonment of the 
“compulsory audience” doctrine as formulated in Clark Bros.* But 
at about the same time the Board in the General Shoe case* noted 
that the language of 8(c) applies only to unfair labor practice cases; 
asserted its responsibility in election cases to require “laboratory 
conditions” and the power to set aside elections for conduct which 
might fall short of an unfair labor practice; and set aside an election 
largely because of the employer’s device of calling small groups of 


Pn (sss and Rowen, Employer Speech and Related Issues, 16 Ohio St. L.J. 380, 

22 Cox, Some Aspects of the Labor Management Relations Act, 1947, 61 Harv. L. 
Rev. 1, 17 (1948). 

23 See Sen. Rep. No. 105, 80th Cong., Ist Sess. 23-24 (1947); H.R. Rep. No. 510, 
80th Cong., Ist Sess. 45 (1947). See also Cox, supra note 22, at 15-20. 

24 Wirtz, Board Policy and Labor-Management Relations: “Employer Persuasion,” 
Seventh N.Y.U. Conf. on Lab. 79 (1954) ; Summers, Politics, Policy Making, and the 
NLRB, 6 Syracuse L. Rev. 93 (1954). 

25 Babcock & Wilcox Co., 77 N.L.R.B. 577 (1948). 

26 General Shoe Corp., 77 N.L.R.B. 124 (1948). 
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employees into his office for an anti-union address. And it was not 
long before the Board evolved what has been called the “compulsory 
audience” doctrine in “scant disguise.” Beginning with the Bonwit 
Teller case," the Board applied the so-called “equal opportunity” 
principle, that it is an unfair labor practice for an employer “to use 
company time and property to speak against unionization on the eve 
of a Board election without permitting the union to present its views 
under substantially similar conditions.” ** 

In Bonwit Teller, the NLRB, while expressing adherence to the 
view that section 8(c) privileges an employer’s anti-union speech to 
a “compulsory audience,” had set aside an election and based its 
findings of unfair labor practices on two grounds: (1) The employer 
had discriminatorily applied its broad, but valid,” no-solicitation rule 
by using company time and premises to campaign against the union, 
while denying the union the same forum for a reply. (2) Apart from 
the disparate use of the no-solicitation rule, the Board believed that 
“an employer who chooses to use his premises to assemble his em- 
ployees and speak against a union may not deny that union’s reason- 
able request for the same opportunity to present its case, where the 
circumstances are such that only by granting such request will the 
employees have a reasonable opportunity to hear both sides.” * The 
Board relied upon a number of factors, such as the breadth of the 
no-solicitation rule, in finding the lack of equal opportunity. In 
subsequent cases, however, application of the doctrine was extended 
considerably beyond the actual circumstance of Bonwit Teller. It 
was applied, for example, in the absence of a no-solicitation rule," 
and where it otherwise was shown that the union had had opportunity 
to discuss election issues without using company time and property.” 
Ultimately the Board made clear that it considered no other media 
equal to company time and property, and that a refusal to permit a 
reply, without more, denied “equal opportunity.” * 

27 Bonwit Teller, Inc., 96 N.L.R.B. 608 (1951). 

2818 NLRB Ann. Rep. 32 (1953). 

29 Although it ordinarily is held illegal to prohibit union solicitation by employees 
on company property during non-working hours, an exception is allowed in regard to 
retail stores because of the presence of customers on the selling floors. E.g., May 
Department Stores Co., 59 N.L.R.B. 976 (1944). 

30 Bonwit Teller, Inc., supra note 27, at 612. 

81 Biltmore Manufacturing Co., 97 N.L.R.B. 905 (1951). 

32 Onondaga Pottery Co., 100 N.L.R.B. 1143 (1952) ; National Screw & Mfg. Co. 
of Calif., 101 N.L.R.B. 1360 (1952). 

883 Metropolitan Auto Parts, Inc., 102 N.L.R.B. 1634 (1953). The doctrine, however, 


was not applied in the absence of a clear and timely request by the union, unless the 
timing of the speech was such as to make a request futile. Fulton Bag and Cotten 
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The broad “equal opportunity” principle never gained acceptance 
in the reviewing courts. In considering the Bonwit Teller case itself, 
the Second Circuit enforced this portion of the Board’s order only 
insofar as it was based upon the discriminatory application of the ; 
broad, but privileged, no-solicitation rule.* It indicated, perhaps some- 
what obscurely, that were Bonwit Teller to forego its privilege as a : 
retail store of limiting solicitation during non-working hours, it ‘ 
would not be required to accord the union an opportunity to reply 
to its anti-union speech. And in the subsequent American Tube i 
Bending case,*° involving a manufacturing establishment, the same 
court indicated clearly that so long as the employer permits union 
solicitation during non-working hours, it is not an unfair labor prac- 
tice for him to make anti-union speeches to his employees during 
working hours without granting a request to reply. 

The NLRB nevertheless continued to adhere to its position until 
the latter part of December 1953 when, following a majority change i 
in membership under a new administration,** the reconstituted Board t 
reversed the broad Bonwit Teller doctrine and announced new rules : 
as to employer speechmaking in both unfair labor practice proceed- 
ings and in election cases. iq 

The rule for unfair labor practice proceedings was announced in : 
the Livingston Shirt case*’ as follows: 


















. in the absence of either an unlawful broad no-solicitation rule 
( prohibiting union access to company premises on other than work- 
ing time) or a privileged no-solicitation rule (broad, but not unlaw- 

ful because of the character of the business), an employer does not 

commit an unfair labor practice if he makes a preelection speech on : 
company time and premises to his employees and denies the union’s : 
request for an opportunity to reply.** 


And in Peerless Plywood, the Board stated that in election cases the 
rule would be that: 





Mills, 106 N.L.R.B. 370 (1953). Nor was it construed as guaranteeing unions the “last 
word.” Snively Groves, Inc., 102 N.L.R.B. 1617 (1953). 


<i Teller, Inc. v. NLRB, 197 F.2d 640 (2d Cir. 1952), cert. denied, 345 U.S. 
2) 


35 NLRB v. American Tube Bendirig Co., 205 F.2d 45 (2d Cir. 1953). 
36 See Summers, note 24, supra. 

87 Livingston Shirt Corp., 107 N.L.R.B. 400 (1953). 

381d. at 409. 

39 Peerless Plywood Co., 107 N.L.R.B. 427 (1953). 
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. employers and unions alike will be prohibited from making 
election speeches on company time to massed assemblies of employ- 
ees within 24 hours before the scheduled time for conducting an 
election. Violation of this rule will cause the election to be set aside 
whenever valid objections are filed.*° 


The foregoing conclusions by no means reflect the differences in 
rationale expressed in the majority, concurring and dissenting opinions 
in these cases.* And while the Board’s decisions clarified certain 
aspects of the problem, others remained clouded. Thus, while there 
could be no doubt of the Board’s abandonment of the notion that a 
mere refusal to permit a reply to an anti-union speech on company 
time and property was illegal, the implications of the qualifications of 
the Livingston Shirt rule regarding the absence of broad no-solicitation 
rules were less plain. True, these qualifications seemed substantially 
in accord with the rulings of the Second Circuit mentioned above. 
But shortly thereafter the Sixth Circuit in the Woolworth case* held 
that despite the existence of a broad, but privileged, no-solicitation 
rule, an employer need not grant “equal opportunity” to union spokes- 
men whenever he has addressed his employees on company time and 
property. The haze surrounding the problem is reflected in the 
varying opinions of the three members of the court: one judge ex- 
pressed the view that the employer’s right to speak under section 
8(c) was controlling and could not be limited by the no-solicitation 
rule; a second judge, concurring, thought that only that portion of 
the employer’s rule which prohibited solicitation during working 
hours was involved and that discriminatory application of such a 
valid rule was not illegal; the dissenting judge felt that discriminatory 
application of the broad rule was unlawful.“ 


Some clarification of the situation may be found in subsequent 
litigation culminating in the opinion of the Supreme Court in the 
Nutone and Avondale Mills cases.** In the former, the NLRB had 
held that it was not an unfair labor practice for an employer to en- 
force rules forbidding solicitation on company time and distribution 


40 Td. at 429. : 

41 For a thorough analysis of the opinions, see Mittenthal, Employer Speech—A Life 
Cycle, 5 Lab. L. J. 101 (1954). 

42 NLRB v. F. W. Woolworth Co., 214 F.2d 78 (6th Cir. 1954). : 

43 In Johnston Lawn Mower Corp., 110 N.L.R.B. 1955 (1954), the NLRB applied 
the Livingston Shirt rule and distinguished the Woolworth case on the ground that the 
broad no-solicitation rule was invalid. 

44 NLRB v. United Steelworkers, 357 U.S. 357 (1958). 
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of literature on company property while the employer distributed 
on his property anti-union but non-coercive literature.** The Board 
majority, having found that the rules were valid in themselves, 
reasoned that: 


Valid plant rules against solicitation and other forms of union activ- 
ity do not control an employer’s actions. Management prerogative 
certainly extends far enough so as to permit an employer to make 
rules that do not bind himself.** 


As the employer’s literature was non-coercive and thus protected by 
section 8(c), the Board thought that the situation was controlled by 
the Livingston Shirt rule. But the District of Columbia Circuit, re- 
versing the NLRB, took a different position.*’ It conceded that sec- 
tion 8(c) “wipes out the taint of discrimination” which might be 
involved in a non-coercive speech favoring one union as against 
another or in a speech against any union. But, said the court, it does 
not at the same time obviate the principle that a no-distribution rule 
must have a valid reason to be enforced. Here the employer demon- 
strated by his own actions that there was no apparent reason for the 
rule. And the court expressly disagreed with the view expressed by 
one judge in Woolworth that section 8(c) is absolute and cannot be 
diminished by the presence of a no-solicitation rule. 


Conversely, in Avondale Mills** the Fifth Circuit disagreed with 
the NLRB’s view that enforcement by the employer of a no-solicita- 
tion rule was illegal in the light of the employer’s attendant and 
coercive anti-union campaign. 


The Supreme Court passed upon both cases in a single opinion, 
holding that under principles equally applicable to both, the employ- 
er’s conduct was not illegal under the circumstances. The Court 
stated that it could not “lay down ... a rule of law” that, “when the 
employer himself engages in anti-union solicitation that if engaged in 
by employees would constitute a violation of the rule . . . his enforce- 
ment of an otherwise valid no-solicitation rule against the employees 


45 Nutone, Inc., 112 N.L.R.B. 1153 (1955). 
46 Id. at 1154. 
47 United Steelworkers of America v. NLRB, 243 F.2d 593 (D.C. Cir. 1956). 
Pray = v. Avondale Mills, 242 F.2d 669 (Sth Cir. 1957), modifying 115 N.L.R.B. 
(1956). 
49 Interrogation and solicitation of withdrawal from the union, accompanied by 
threats of loss of benefits and a shutdown should the mill become organiz 
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is itself an unfair labor practice.” *° To do so, “would show indiffer- 
ence to the responsibilities imposed by the Act primarily on the Board 
to appraise carefully the interests of both sides of any labor-manage- 
ment controversies in the diverse circumstances of particular cases 
and in the light of the Board’s special understanding of these industrial 
situations.” °* And the Court expressly noted the absence of two 
relevant circumstances: (1) that the employees or their union had 
requested the employer “to make an exception to the rule for pro- 
union solicitation”; and (2) “that the no-solicitation rules truly 
diminished the ability of the labor organizations to carry their message 
to the employees.” * As to the latter circumstance, the Court ob- 
served that this is a “vital consideration” in determining not onl 

the validity of a no-solicitation rule but also the lawfulness of the 
application of a valid rule, and that the statute does not command the 
ability of unions to use every medium of communication or any 
medium used by the employer. “If by virtue of the location of the 
plant and of the facilities and resources available to the union, the 
opportunities for effectively reaching the employees with a pro-union 
message, in spite of a no-solicitation rule, are at least as great as the 
employer’s ability to promote the legally authorized expression of his 


anti-union views, there is no basis for invalidating these ‘otherwise’ 
valid rules.” 


It is not easy to assess the precise impact of the foregoing litigation 
upon the vestigial limitations on employer speech that the Livingston 
Shirt rule implies. The Court seems clearly to reject the suggestion 
of Woolworth that section 8(c) grants an absolute privilege irrespec- 
tive of attendant circumstances.™ But it also seems to reject the impli- 
cation of Livingston Shirt, and the Second Circuit’s ruling in Bonwit 
Teller, that the presence of a broad but privileged no-solicitation rule 
automatically transmutes the exercise of the employer’s free speech 
privilege under section 8(c) into an unfair labor practice.** Whether 
the Court also rejects the implication of Livingston Shirt, and the 
Second Circuit’s ruling in American Tube Bending, that the presence 
of “an unlawful broad no-solicitation rule” creates an unfair labor 


50 Supra note 44, at 362. 

51 Id. at 362-63. 

52 Id. at 363. 

53 Id. at 364. 

54 See 57 Mich. L. Rev. 615, 617 (1959). : t ‘ 

55 Indeed, the NLRB’s own decision in Nutone is difficult to reconcile with this 
proposition, See 9 Syracuse L. Rev. 152, 154-55 (1957). 
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practice, is more difficult to discern. But the fact of the existence in 
Avondale Mills of unlawfully coercive anti-union solicitation by the 
employer suggests the same conclusion. If this be so, the Board will 
be required, as it is required in determining the validity of a no- 
solicitation rule, to evaluate in each case the ability of the union to 
reach the employees through “alternative channels.” It has been sug- 
gested, however, that such responsibilities of the Board could be dis- 
charged by apt phrasing and the use of presumptions, and that they 
provide no true limitation on the power of the Board to reach the 
results it reached in Nutone and Avondale Mills, or even to revise the 
Nutone doctrine in accordance with the holding of the District of 
Columbia Circuit.** 

As to the 24-hour election rule of Peerless Plywood, the NLRB, 
notwithstanding some initial expressions of congressional disap- 
proval,®’ has continued to adhere to it. Typical of various NLRB 
refinements of the rule are the following. It does not prohibit the 
employer or the union from making campaign speeches on or off com- 
pany premises during the 24-hour period if attendance is voluntary 
and on the employees’ own time. However, the rule applies to a 
speech broadcast from a sound truck to employees at work in the 
plant. And the fact that employees are not paid for the time involved 
as, for example, in the case of piece workers, does not render the rule 
inapplicable if their attendance is not voluntary." Conversely, the 
Board has held that the rule was violated where the employer per- 
mitted a local business man to address the employees during their 
paid coffee break, even though the employees were free to leave the 
premises during the break.® The rule is applicable notwithstanding 
that the employer grants a union request to reply under like circum- 
stances. It does not apply to the use of media other than campaign 
speeches, such as the distribution of literature, during the 24-hour 


56 Cox, The Labor Decisions of the Supreme Court at the October Term 1957, in 
ay Proceedings, Section of Labor Relations Law, American Bar Association 12, 


rar bill introduced in the 83rd Congress, which failed of passage, provided for 
amendment of section ste) to extend it to election cases. See Sen. Rep. No. 1211, 
83rd Cong., 2d Sess. (1954). 

58 For a detailed discussion of this and other NLRB election rules, see Funke, Board 
Regulation of Pre-Election Conduct, 36 Texas L. Rev. 893 (1958). 
1968 (lossy Plywood Co., 107 N.L.R.B. 427 (1953) ; Underwood Corp., 108 N.L.R.B. 
® United States Gypsum Co., 115 N.L.R.B. 734 (1956). 
61 Robbins Packing Corp., 115 N.L.RB. 1429 (1956). 
62 Mid-South Mice Co., ti7 N.L.R. = 1786 (1957). 
63 Cross Co., 107 WERE. 1267 (1954). 
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period.™ Application of the rule, however, cannot be avoided by the 
device of “planned and systematic” speeches to small groups of em- 
ployees,® though it is not improper for company or union officials to 
hold discussions with individual employees at their work stations less 
than 24 hours before the election.“ Nor may the losing party in an 
election urge its own violation of the rule as a basis for setting aside 
the election. And the Board has held that the timing of campaign 
propaganda or activity by one party so as to prevent the other from 
addressing the employees on company time and property without 
violating the rule is not a basis for invalidating the election.** But an 
election has been set aside because an employer had granted permis- 
sion, first to a non-participating union, and then to the petitioning 
union, to deliver a speech in a manner violative of the rule.® 

Finally, the Board has continued to apply an election case rule, 
which presumably has its roots in the General Shoe case, “that a free 
election is impossible where the employer has endeavored to in- 
fluence the results by the device of interviewing a substantial number 
of his employees, individually or in small groups, away from their 
work stations and at such places of authority as the office of a superior, 
for the purpose of urging them to reject a participating union.” *° As 
in the case of the 24-hour rule, there have been numerous decisions 
interpreting and applying this rule." In view of space limitations, 
suffice it to state that the impact of this rule probably will be felt most 
heavily by proprietors of retail stores, whose contentions that this 
doctrine would foreclose them from talking to employees on their 
premises about unionization were rejected by a Board majority in the 
Peoples Drug Store case™ in 1958. 

Although the foregoing election case doctrines are seldom scruti- 
nized by the reviewing courts, the few decisions in this area strongly 


64 National Dairy Products Corp., 122 N.L.R.B. 1318 (1959). 
65 The Great Atlantic & Pacific Tea Co., 111 N.L.R.B. 623 (1955). 


66 Montgomery Ward & Co., 119 N.L.R.B. 52 (1957); Globe Motors, Inc., 123 
N.L.R.B. 30 (1959). 


67 Camp Milling Co., 109 N.L.R.B. 471 (1954). 

68 Allis-Chalmers Mfg. Co., 117 N.L.R.B. 744 (1957). But cf., Celanese Corp. v. 
NLRB, 279 F.2d 204 (7th Cir. 1960). 

69 Shirks Motor Express Corp., 113 N.L.R.B. 753 (1955). 

- 7024 NLRB Ann. Rep. 52 (1959). 

71 Decisions applying this rule are discussed in Funke, supra note 58, at 900-02, and 
in the 1959 Report of the Committee on Development of the Law under the National 


Labor Relations Act, Section of I.abor Relations Law, American Bar Association 
26-28. 


72119 N.L.R.B. 634 (1958) 
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support the NLRB’s position. Thus in Shirlington Supermarket™ the 
Fourth Circuit upheld the Board’s action in setting aside an election 
upon the basis of the broad Bonwit Teller or “equal opportunity” 
principle. The court stated that “whether a representation election 
has been conducted under conditions compatible with the exercise 
of a free choice by the employees, is a matter which Congress has 
committed to the discretion of the Board.” * Noteworthy also is the 
court’s express agreement with the Board’s General Shoe doctrine, 
and the statement that “the question here is not one of free speech or 
of unfair labor practices but of the Board’s judgment in holding last 
minute one-sided appeals to employees on company time and prop- 
erty prejudicial to a fair election and setting the election aside for 
that reason.” ** And the court felt that the Board’s action was not 
invalidated by the fact that the Board had “modified” the Bomwit 
Teller rule and adopted that of Peerless Plywood." 


B. The Content 


As to the content of employer speech, most litigation has centered 
about what may be categorized under three broad issues: Whether, 
and the extent to which, (1) section 8(c) permits evaluation of em- 
ployer statements in the light of surrounding and related circum- 
stances, (2) a “threat of reprisal or promise of benefit” may be im- 
plied from the words themselves, and (3) interrogation concerning 
union matters is violative of the statute. 

1. Effect of surrounding circumstances. As stated above the 
legislative history of section 8(c) reflects congressional dissatisfaction 
with an alleged NLRB tendency to find that speech, otherwise privi- 
leged, was coercive because the employer had committed some sever- 
able and unrelated unfair labor practices. But it is far less clear that 
Congress intended to legislate the opposite extreme which might 
follow from a literal reading of section 8(c): that no consideration 
might be given to any expression not coercive on its face. 

The NLRB soon adopted a middle ground. It observed that sec- 
tion 8(c) 


appears to enlarge somewhat the protection previously accorded by 
the original statute and to grant immunity beyond that contemplated 


™ NLRB v. Shirlington Supermarket, 224 F.2d 649 (4th Cir. 1955), cert. denied, 


350 U.S. 914 (1955). 
14 224 F.2d at 651. 
™ Id. at 653. 

186 Decisions of other courts of appeals are similar in tenor. See, e.g., Foreman & 
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by the free speech guarantees of the Constitution. . . . Nor can a 
noncoercive speech any longer be held to violate the act because at 
other times, and on other occasions, the employer has committed 
other unfair labor practices. However, words and conduct may be 
so intertwined as to be considered a single coercive act.” 


To illustrate this proposition, the Board referred to a case™® in which 
an employer’s speech was calculated to impress his employees with 
the fact that a union was an unnecessary outside influence which he 
preferred not to have in his plant. Immediately thereafter he polled 
the employees as to whether he should “step out completely and let 
the business go on its own power.” The Board held that the speech 
and poll together were a threat that the employer might cease operat- 
ing his business if the employees voted for the union, and that the 
employer’s total conduct in this respect violated the act. 

This approach finds ample approval in the decisions of the review- 
ing courts. Indeed, several of the federal circuits seem less willing 
than the Board to find that any change has been effected by section 
8(c);’* as stated by the Seventh Circuit, this section is no more than 
“a restatement of the principle embodied in the First Amendment.” * 

2. “Threat of reprisal ...or promise of benefit.’ A random sam- 
pling of the vast volume of cases indicates that section 8(c) privileges a 
wide range of anti-union speech. And it appears that insofar as the 
content of the speech itself is concerned, the NLRB has departed 
from the suggestion of General Shoe that different standards might 
be applied in election cases from those applied in unfair labor practice 
proceedings.** Thus it has been held that employers may urge their 
employees to reject or repudiate unionization” or to vote for a 
particular union,®* recount existing benefits and suggest that a union 
Clark, Inc. v. NLRB, 215 F.2d 396 (9th Cir. 1954); NLRB v. Capital Transit Co., 
221 F.2d 864 (D.C. Cir. 1955). 

7713 NLRB Ann. Rep. 49 (1948). 

78 Alliance Rubber Co., 76 N.L.R.B. 514 (1948). 

79 E.g., NLRB v. LaSalle Steel Co., 178 F.2d 829 (7th Cir. 1949) ; NLRB v. Kropp 
Forge Co., 178 F.2d 822 (7th Cir. 1949); NLRB v. Fulton Bag and Cotton Mills, 
175 F.2d 675 (5th Cir. 1949); cf. Electric City Dyeing Co, v. NLRB, 178 F.2d 980 
(3rd Cir. 1950) ; NLRB v. Beatrice Foods Co., 183 F.2d 726 (10th Cir. 1950) ; NLRB 
v. Valley Broadcasting Co. 189 F.2d 582 (6th Cir, 1951); Joy Silk Mills v. NLRB, 
185 F.2d 732 (D.C. Cir. 1950). But cf. Pittsburgh Steamship Co. v. NLRB, 180 F.2d 
731 (6th Cir. 1950). 

80 NLRB v. LaSalle Steel Co., supra note 79, at 835. 

81“. . . objections to preelection statements were overruled where it was found that 
the statements had no coercive content and were in the nature of expressions of opinion 
which are privileged under section 8(c).” 21 NLRB Ann. Rep. 72 (1956). p 

82 E.g.. Wenzel Tent & Duck Co., 101 N.L.R.B. 217 (1952); Atlas Storage Div., 


112 N.L.R.B. 1175 (1955). 
83 E.g., Rold Gold of Calif., Inc., 123 N.L.R.B, 285 (1959). 
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could obtain no more,* and disparage the union and its representatives 
and question their motives in seeking representative status. 


The rulings which have produced the greatest amount of indigna- 
tion and adverse criticism are those in which the NLRB has distin- 
guished between illegal “threats” or “promises” on the one hand, and 
privileged “predictions” or “prophecies” or “expressions of legal 
position” on the other. Although the germ of the “threat”—“predic- 
tion” or “prophecy” distinction appears to have been cultivated in the 
twilight of the Wagner Act,®* the béte noire of the critics*’ is the ‘ 
NLRB’s decision in 1953 in Chicopee Mfg. Co.,®* in which the Board : 
stated: 


The hearing officer found (1) that Plant Engineer Halloway told 
employee Wagner, on May 1, 1953, that the al cece Bema 
ing Company could not pay the same wage scales as the . . . [union] q 
had obtained at Personal Products Company, also a subsidiary of 
Johnson & Johnson Corporation, and that “if the union won, they 
would be forced to move the plant;” and (2) that Shift Foreman f 
Oliveira, in conversations with employee Baker, stated that the i 
Employer “could move the plant if they so desired.” .. . We view { 
these statements, under the circumstances, as nothing more than ; 
predictions of the possible impact of wage demands upon the Em- d 
ployer’s business. A prophecy that unionization might ultimately i 
lead to loss of employment is not coercive where there is no threat 
that the Employer will use its economic power to make its prophecy 
come true.” 8 














The fine line contemplated by this distinction is illustrated in the 
Avildsen case’ in which the NLRB found an illegal “threat” con- % 
tained in the query: 4 






What proof can you give us that the UAW would not cause. . . 
[the employer] to become disgusted and close up the Chicago plant 


84 E.g., B.M.C. Manufacturing Corp., 113 N.L.R.B. 823 (1955). , 
85 E.g., Newton Co., 112 N.L.R.B. 465 (1955) ; Gazette Publishing Co., 101 N.L.R.B. a 
a (1952) (affirming trial examiner ruling, recorded at 101 N.L.R.B. 1704, 1717-18, a 


7 
86 Electric Steel Foundry, 74 N.L.R.B. 129 (1947). 
87 See, e.g., Wirtz, supra note 24, at 90; Cox, Law and the National Labor Policy 

43 (Monograph Series: 5, Institute of Industrial Relations, University of California, 

1960) ; Wyle, Union Organization Activity under Taft-Hartley, Eleventh N.Y.U. 

Conf. on Labor 191, 201 (1958). ; 
88 107 N.L.R.B. 106 (1953). i 
8° Id. at 107. The same result is reached as to “predictions” of possible actions of ig 

third parties. Southwestern Co., 111 N.L.R.B. 805 (1955). g 

% Avildsen Tools and Machines, Inc., 112 N.L.R.B. 1021 (1955). : 
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and confine ATM’s sales to products made in New York and Los 
Angeles—about one half of ATM’s total business? 


but found only a privileged “prediction” in contemporaneous state- 
ments which included a graphic reference to four competitors’ plants 
which “are now closed” where employees had “UAW-CIO Protec- 
tion” and asked: 


If the UAW did not provide job security at Ampco, Standard, Cefor 
and Colton, why should we assume a ClIO-UAW contract at ATM 
would provide job security? 


A like approach has been taken as to “expressions of legal opinion.” 
In Esquire, Inc.,” a leading example, the Board said: 


. .. The Employer’s June 5 letter stated that the Employer believed 
that the unit determination of the Board . . . was contrary to the 
statute and that the only means through which the Employer could 
obtain redress, in the event the . . . [union] won, would be by its 
refusal to bargain. . . . The statement objected to was merely an 
expression of the Employer’s legal position, which we recently have 
held not to be improper. The Employer had the clear right to 
litigate this legal issue, and if he had the right to do it, he had the 
right to say that he would.® 


Although there are decisions of reviewing courts which seem to 
sanction the NLRB’s approach,®* a recent contrary decision of the 
District of Columbia Circuit merits notice. In Electrical Workers v. 
NLRB,” the union petitioned to review the Board’s determination 
that the following statement of a supervisor made in response to a 
question whether it were true, as rumored, that the plant would move 
if the union won an election, was a privileged “prediction” under 
section 8(c): 


Mr. Lightsey told me he couldn’t say whether the plant would move 
or not, but he would say two of our biggest customers, Sears Roe- 
buck and Rexall, wouldn’t do business with a union company be- 
cause of the fear of shortage of products due to strike. He did say 
if we lost these two big orders that possibly we would be cut down 
to three or four days in operation a week. If we didn’t sell the 
products we couldn’t make it. 


91107 N.L.R.B. 1238 (1954). 

92 Id. at 1239. See also National Furniture Mfg. Co., 106 N.L.R.B. 1300 (1953). 
93 E.g., NLRB v. Sidran, 181 F.2d 671 (5th Cir. 1950). 

94____ F.2d -__., 40 C.C.H. Lab. Cas. 466, 671 (June 30, 1960). 
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The court set aside the Board’s order, holding that notwithstanding 
that the employer did not have the power to make the “prediction” 
come true, “Congress did not intend to protect an unqualified asser- 
tion of such importance unless the utterer can show that he had some 
reasonable basis for it,” ** and remanded the matter with directions 
to afford the employer an opportunity to present evidence as to the 
basis of the supervisor’s belief in the exercise by third parties of their 
economic power. 

The decision of the court also makes reference to, but does not 
decide,** an emerging issue of importance: whether appeals to racial 
prejudice may provide the basis for unfair labor practice findings or 
setting aside an election. Although objections to elections based upon 
such appeals have been rejected in several cases, the Board has ex- 
pressed considerable concern over the matter.®” 


3. Interrogation. Development of NLRB doctrine as to employer 
interrogation of employees concerning union matters parallels other 
doctrinal convolutions. By 1949 the Board in Standard-Coosa- 
Thatcher** had crystallized the rule that interrogation per se is unlaw- 
ful. The Board’s rationale was perhaps best summarized in its obser- 
vation that “The subtle pressure created by interrogation results from 
the realization by the interrogated employee that his employer is 
concerned with his union affiliation or activities and will, therefore, 
act to the employees’ detriment.” ® And, thought the Board, section 
8(c) affords no protection, for its “purpose . . . is to permit an em- 
ployer to express his views, not to license him to extract those of his 
employees.” *° But the interrogation per se doctrine did not long 
withstand the impact of adverse court decisions’ and other influences 
previously indicated. In 1954 the Board in Blue Flash Express’® 
repudiated the per se doctrine, and adopted as a test substantially that 


5 Id. 

% The court held that the NLRB lacked power to amend a complaint issued by the 
General Counsel to include a charge of instigation of racial unrest, which charge the 
General Counsel had dismissed. 

97 Leading cases are discussed in Funke, supra note 58, at 899-900; Report of the 
Committee = Development of the Law under National Labor Relations Act, supra 
note 71, at 28-31. 

98 85 N.L.R.B. 1358 (1949). 

99 Id. at 1363. 

100 Thid. 

101E.g¢., Atlas Life Ins. Co. v. NLRB, 195 F.2d 136 (10th Cir. 1952); Wayside 
Press, Inc, v. NLRB, 206 F.2d 862 (9th Cir. 1953). But cf. NLRB vy. Minnesota 
Mining & Mfg. Co., 179 F.2d 323 (8th Cir. 1950). For an excellent discussion of the 
subject, see Wollett and Rowen, supra note 21, at 395-99, 401-02. 

102 109 N.L.R.B. 591 (1954). 
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laid down in one of the more thoughful opinions of the reviewing 
courts, that of the Second Circuit in Syracuse Color Press, in which 
the court stated that “The time, the place, the personnel involved, the 
information sought and the employer’s conceded preference, all must 
be considered in determining whether or not the actual or likely 
effect of the interrogations upon the employees constitutes interfer- 
ence, restraint or coercion.” ** Thus where, as in Syracuse Color 
Press, “the employer called the employees to the superintendent's 
office a week before a scheduled Board election, advocated adherence 
to one of two rival unions, and questioned them concerning their 
union membership and activities as well as the membership and ac- 
tivities of other employees, without giving any legitimate explanation 
for the interrogation or any assurance against reprisal, . . . the 
surrounding circumstances together with the nature of the interroga- 
tion itself imparted a coercive character to the interrogation.” '” 
But where, as in Blue Flash Express, the interrogation, though sys- 
tematic, was for the legitimate purpose of verifying the union’s ma- 
jority claim and the employees were so advised, was accompanied 
by assurances against economic reprisals, and was not accompanied 
by other unfair labor practices, such conduct has been held to fall 
short of a statutory violation.’ 


IV. CoNncLusions 


The foregoing sketch of developments, while admittedly cursory, 
leaves little doubt but that the total trend over the 25 years since the 
enactment of the Wagner Act has been in the direction of enlarging 
the area in which the employer is free to express his views on unioni- 
zation. As to the content of employer speech, there has been a transi- 
tion from the requirement of absolute neutrality to a privilege to 
express strong “views, argument or opinion,” in general qualified 
only by the necessity of refraining from overt threats or promises. 
And, as to the circumstances in which such views may be aired, only 
narrow limitations remain. 

This development no doubt derives in part from our traditional 


103 NLRB v. Syracuse Color Press, Inc., 209 F.2d 596 (2d Cir. 1954). 
104 Td. at 599. 
105 109 N.L.R.B. at 594. 
108 The Blue Flash test likewise applies to polling of employees regarding their 
te i. and to questions as to union membership on employment applications. 
. L. Gilbert Co., 110 N.L.R.B. 2067 (1954) ; National Automotive Fibers, Inc., 
hen N.LR.B. 1446 (1956). 
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devotion to democratic principles and in some degree parallels an 
enlargement of union power, prestige and influence. But it is possible 
to detect increasing concern as to whether the pendulum may not 
have swung too far in protecting freedom of speech at the cost of 
freedom from interference—a concern reflected in the legislative his- 
tory of the reporting provisions of the 1959 statute mentioned in the 
introduction to this paper. Much of the present dissatisfaction with 
the existing balance stems from the fact that, beginning with Taft- 
Hartley and culminating in the 1959 amendments to that statute, 
ever-increasing limitations have been placed upon labor’s organiza- 
tional economic pressures, partly under the banner of freedom of 
employee choice and largely because of the belief that it is necessary 
to curtail union strength in order to restore a proper balance of power. 
But it has been pointed out that while excessive union power might 
justify strengthening the employer’s bargaining position in organized 
industry, it has little relevance to public policy regarding employer 
interference with organization of the unorganized, and that present 
restrictions upon picketing and boycotts require increased protection 
against employer interference.’” More particularly in terms of exist- 
ing NLRB answers to the problem of employer free speech vis-a-vis 
employer interference, it has been noted that the Board’s rules or doc- 
trines are such that the employer who retains the skilled practitioner 
can easily avoid, if not evade, in the name of free speech the statutory 
limitations on interference, restraint and coercion. While current 
literature abounds with criticism of present policies,’ the heart of 


the matter has perhaps been put most succinctly by Professor Archi- 
bald Cox: 


The fault lies in the failure to give effect to the simple truth 
that the impact of the words is a function of the time and place, of 
the positions of the speaker and listener, of the tone and past rela- 
tions—in short, of environment and experience. Words which may 
only antagonize a hard-bitten truck driver in Detroit may googer | 
intimidate a rural textile hand in a company village where the mi 
owners dominate every aspect of life. The dictionary meaning is 
irrelevant; the question is, what did the speaker intend and the 
listener understand. This approach to free speech cases would take 


107 Cox, supra note 87, at 39. See also Smith and Merrifield, Cases & Materials 
on Labor Relations Law 110 (1960). 

108 E.g., Wirtz, supra note 24; Wyle, supra note 87; Burke, Employer Free Speech, 
26 Fordham L. Rev. 266 (1957); Chanin, Development of a Free-Speech Policy in 
Industrial Relations, 9 Lab. L.J. 14 (1958). 
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the decision out of the hands of review attorneys sitting in Wash- 
ington and vest it in the trial examiners who absorb the atmosphere 
by visiting the community and observing the parties and witnesses. 
It might even substitute for neat little agency rules based upon 
verbalisms the kind of intuitive reaction which influences a jury; 


mistakes would result but on the whole greater justice would be 
done. 


As the foregoing indicates, it seems easier to place the fault than 
to provide the solution. For it is possible to envision no small amount 
of difficulty in adopting the suggested approach, and even to question 
whether it would provide more satisfactory answers than the NLRB 
has been able to furnish in its effort to reconcile conflicting values. 
But there can be little doubt but that such criticism provides the 
starting point for inevitable reexamination of present premises. 


108 Cox, supra note 87, at 43-44. 
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The controversy between the adherents of craft unionism and the 
advocates of industrial unionism has always been a bitter and recur- 
rent one throughout the history of the American Labor movement. 
The year 1935, however, assumes special importance in the study 
of that controversy for that year marked the introduction of two 
important new elements into the struggle. One was the creation of 
the Committee for Industrial Organization following the vote at the 
American Federation of Labor’s 1935 convention against unrestricted 
industrial unionism in the mass production industries. The other was 
the passage of the Wagner Act and establishment of the National 
Labor Relations Board. The formation of the CIO guaranteed an 
increase in the scope and intensity of the dispute over the proper 
form of plant organization, while the powers conferred on the Board 
meant that this problem would never again be the exclusive concern 
of the labor movement. Shortly after the passage of the Wagner Act, 
Matthew Woll, a member of the Executive Council of the American 
Federation of Labor and president of the Photo-Engravers’ Union, 
observed that labor leaders would no longer unilaterally decide “the 
form and character of organization that shall hereafter prevail in the 
labor movement,” because “that power, to a large degree, has now 
been lodged in a Federal Government agency.” * 

The power to which Woll referred was contained in Section 9(b) 
of the Act which imposed on the Board the duty to decide in each 
case whether the unit appropriate for the purpose of collective bar- 
gaining was the employer unit, the craft unit, plant unit or subdivi- 
sion thereof.2 The Board was given no further guide as to what 
criteria it should utilize in determining the appropriate unit. Rather 


*A.B., 1954, LL.B., 1957, Harvard. Member of the Bar of Massachusetts. 


1 Quoted in Morris, Conflict Within the AFL, A Study of Craft Versus Industrial 
Unionism, 1901-1938, at 246 (1958). 


2'National Labor Relations Act (Wagner Act), ch. 372, 49 Stat. 449 (1935). 
[ 419 ] 
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there was a realization even by the leaders of organized labor that a 
broad grant of power was necessary to enable the Board to deal with 
the manifold situations that would confront it and to develop a set 
of workable principles on a case-by-case basis.* Since 1935, section 9 
of the Act has been subject to only one relatively minor amendment 
insofar as the craft versus industrial unit issue is concerned.* Yet the 
Board has made several shifts of policy in the course of dealing with 
this issue. This article is an effort to discuss the Board’s changing 
attitudes on the question of craft versus industrial representation and 
to suggest some possible shortcomings in the Board’s present views on 
the problem. 

As it comes to the Board, the problem presents itself as a variant of 
one of two basic situations. First, in the case of a new plant or a pre- 
viously unorganized plant, the Board may be presented with the peti- 
tion of a single labor organization claiming that a segment of that 
plant is appropriate for separate representation on a craft, depart- 
mental or other basis; or more commonly, two or more labor organiza- 
tions may make claims, one seeking a plant-wide unit while the other 
wishes to represent a smaller unit. Second, in the case of a plant with 
a history of collective bargaining on a plant-wide basis, a labor 
organization may seek to sever from the more comprehensive unit a 
group whose separate representation is advocated on the basis of such 
factors as special skills or functional distinctiveness. This second 
situation raises the very difficult problem of “craft severance.” 

In dealing with the craft unit versus industrial unit problem, the 
Board must strike a balance between two conflicting demands: free- 
dom of employees to choose their bargaining representative and sta- 
bility of labor relations in the plant. If the Board were to grant 
separate representation to every group that asked for it, chaos might 
result for there are always dissident groups of employees. On the other 
hand, if the Board never permitted separate representation, the legiti- 
mate special interests of groups with peculiar skills and functions 
might be submerged in a plant-wide unit. There are a number of 


3 See the statement of William Green, President of the AFL, at the Wagner Act 
hearings. In discussing $9(b), Green admitted that the Act permitted the Board to 
find an industrial unit appropriate even in a case where craft unions were seeking a 
unit. But, he said, the Board is given “broad powers, elastic powers, . . . so that they 
can meet any unusual situation that might come up in a practical way. It contains 
these provisions in order to make it a perfectly workable measure.” Hearings on H.R 
6288 Before the House Committee on Labor, 74th Cong., Ist Sess., at 232 (1935). 
(II Legislative History of the National Labor Relations Act, 2705-06 (1935) ). 

4 See the discussion of Section 9(b) (2), infra p. 426. 
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arguments for both viewpoints and the Board’s treatment of the 
problem indicates the difficulty and complexity of achieving a proper 
balance.® 


Early in its history, the Board developed the ‘Globe’ election to 
help it decide disputed unit cases.° In the Globe case, one union sought 
an overall unit of all production and maintenance employees while 
two other unions sought to represent separately two small craft 
groups. After reviewing the collective bargaining history and the 
nature of the employer’s operations, the Board concluded that either 
an overall unit or three separate units might be appropriate and that 
where the considerations were so evenly balanced, the determining 
factor should be the desire of the employees themselves. The Board 
permitted the two craft groups to vote as to whether they wanted 
separate representation or were willing to be part of the larger in- 
dustrial unit.’ 


In the first years of administration of the Act, a split developed 
within the Board as to the use of ‘Globe’ elections in cases where an 
industrial unit had been established by either collective bargaining 
or a Board decision. At first the Board majority directed ‘Globe’ 
elections in such cases. In Allis-Chalmers Manufacturing Company,* 
the Board, over the vigorous dissent of Member Edwin S. Smith, 


°For a good recent discussion of the various considerations involved in deciding 
whether a craft or industrial unit is appropriate, as well as some empirical findings 
on the effects of craft severance, see Jones, Self-Determination vs. Stability of Labor 
Relations, 58 Mich. L. Rev. 313 (1960). The Board has recently considered for the 
first time the effect of severance on the rights of employees in an unfair labor practice 
context. In Central States Petroleum Union, 127 N.L.R.B. No. 31 (1960) ... , the 
Board ruled that a labor organization that had been rejected by a craft group but con- 
tinued to represent the remaining employees did not violate the Act by demanding that 
the employer give effect to the seniority provisions of the contract even though such 
action might adversely affect the severed employees. Once severance had been effected 
the Board ruled that the craft employees had to look to their newly chosen bargaining 
representative with respect to any future benefits, and the rejected representative 
which continues to represent the other employees may lawfully take action on behalf 
of the employees it represents which may be detrimental to the severed employees. 

6 So called because it was first applied in Globe Mach. and Stamping Co., 3 N.L.R.B. 
294 (1937). 

7 There has been some suggestion that the Board’s ‘Globe’ election procedure con- 
travenes the Act because, by permitting the wishes of the employees to be the con- 
trolling factor, the Board abdicates its duty of deciding ‘in each case’ the appropriate 
unit. See Marshall Field & Co. v. NLRB, 135 F.2d 391 (7th Cir. 1943). However, the 
Supreme Court has indicated that the wishes of the employees are a proper factor for 
the Board to consider in reaching its conclusion as to the appropriate unit. Pittsburgh 
Plate Glass Co. v. NLRB, 313 U.S. 146, 156 (1941). One court has specifically ap- 
proved the ‘Globe’ procedures. NLRB v. Underwood Mach. Co., 179 F.2d 118 (1st Cir. 
1949), while the only court to challenge it has recently reviewed its earlier position 
and held that the Board has sufficient power to order-a self-determination election. 
NLRB v. Weyerhaeuser Co., 276 F.2d 865 (7th Cir. 1960), 45 L.R.R.M. 3088. 

84 N.L.R.B. 159 (1937). 
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directed ‘Globe’ elections among units of maintenance electricians 
and firemen and oilers at a plant employing nearly 10,000 workers. 
Smith contended that the Board was abandoning its judicial function 
of determining the appropriate unit in accordance with the factors 
of each case. He further argued that the Board’s policy of ‘Globing’ 
in these cases gave full self-determination to the minority only at 
the expense of entirely disregarding the interests of the majority, 
created the possibility of strikes by powerful craft groups that might 
bring the entire plant to a halt, and weakened the bargaining power of 
the employees, thereby tending to lessen reliance on peaceful collec- 
tive bargaining as a means for achieving economic goals.° 

However, there were cases in which the Board was unanimous in 
its use of the ‘Globe’ device. In a case where no industrial union 
claimed the right to bargain on a plant-wide basis, Smith concurred 
in a finding that a craft group was the appropriate bargaining unit."” 
And, in another case, where a group of craft employees had a history 
of attempts to bargain on a craft basis, Smith concurred in the direc- 
tion of a ‘Globe’ election, on the ground that the zealous efforts to 
build up the craft as a bargaining entity should not be sacrificed 
to the interests of the majority even though other factors pointed to 
the industrial unit as the most appropriate one." 

In 1939, the Board set forth an important limitation upon its 
general practice of granting ‘Globe’ elections when it promulgated 
the controversial American Can doctrine. In that case’? three unions 
petitioned for small craft groups. The employer and the Steel 
Workers Organizing Committee contended that the overall produc- 
tion and maintenance unit established by a 1937 collective bargaining 
contract was the only appropriate unit. Member William M. Leiser- 
son, speaking for the Board, said the Board was not authorized by the 
Act to split the appropriate unit established by collective bargaining 
and embodied in a valid exclusive collective bargaining agreement. 
Rather the Board should look to “established custom and practice” 
as embodied in those agreements for a proper determination of the 
appropriate unit. Member Smith concurred for the reasons stated in 
his dissent in the Allis-Chalmers Case, but, despite a nod to the im- 
portance of past bargaining history, he disagreed with the view that 


® Id. at 175-77. For a similar case and Board alignment, see Shick Dry Shaver Co., 
4 N.L.R.B. 246 (1937). 

10 Waterbury Mfg. Co., 5 N.L.R.B. 288, 294 (1938). 

11 American Hardware. Corp., 4 N.L.R.B. 412, 422-23 (1937). 

12 American Can Co., 13 N. LR.B. 1252 (1939). 
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the Board was not authorized to find a different bargaining unit from 
that previously embodied in a collective bargaining agreement.’** 
Chairman Madden dissented saying that the majority decision froze 
the industrial unit at this plant and made it legally impossible for the 
craftsmen to be represented by a craft union. He viewed the pre- 
existing collective bargaining agreement covering the overall unit 
as merely “a fortuitous circumstance” and not an adequate reason to 
preclude separate representation.’*° 


Although the American Can doctrine was never strictly applied, it 
remained important through the early 1940's. It was applied in cases 
where the collective bargaining agreement grew out of a Board-con- 
ducted consent election,"* as well as cases where the Board had pre- 
viously found a craft unit inappropriate.* The Board did not apply 
the doctrine, however, in the case of “members only” contracts, or 
where the contract was believed invalid, or where there were peculiar 
circumstances which resulted in the contract not freezing the indus- 
trial unit.” Meanwhile, the Board continued to apply its usual policy 
of meng a ‘Globe’ election in the absence of any bargaining 
history.’® 

The American Federation of Labor bitterly denounced the Ameri- 
can Can doctrine. In 1938 the Executive Council of the American 
Federation of Labor stated the Board was undertaking “to shape the 
form and structure of our labor movement.” A year later the Council 
proposed amendments to the Act to limit the discretion of the Board 
in finding appropriate units and particularly to compel it to find craft 
units appropriate whenever requested."* In the light of what limited 
studies have been made of the actual cases, the outrage of the Ameri- 
can Federation of Labor does not appear to have been justified, for 


the Board steered a fairly even course in granting the unit requests 
of AFL and CIO affiliates.* 


12a Td. at 1258-59. 
12b Td. at 1259-61. 
13 Milton Bradley Co., 15 N.L.R.B. 938 (1939). 
14 Bendix Products Corp., 15 N.L.R.B. 965 (1939). Where a craft unit had not 
been requested in the earlier case, the Board would not view the earlier decision as 
necessarily determinative of whether or not a craft unit was later appropriate, Westing- 
house Elec. and Mfg. Co., 49 N.L.R.B. 445 (1943). 

15 For illustration of all these exceptions, see the cases cited 5 NLRB Ann. Rep. 
65-66 (1940). 

16 See, e.g., Dain Manufacturing Co., 29 N.L.R.B. 526 (1941). 

17 American Federation of Labor, Report of Executive Council to the Annual Con- 
vention, 1938, at 70 and 1939 at 116-24. 
18 Millis and Brown, From the Wagner Act to Taft-Hartley, at 143-44 (1950). 
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In the early 1940’s the Board began to depart from the American 
Can doctrine and develop what came to be known as the “craft 
identity” rule."® The first cases involved requests for units of pattern 
makers. In one case, the United Auto Workers had been certified 
in a plant-wide unit as a result of a Board election and had entered 
a collective bargaining agreement. Nevertheless, the Board directed 
a ‘Globe’ election for the pattern markers pointing to such factors 
as the maintenance by the Pattern Makers League of its identity as a 
labor organization and the extension of its membership during the 
period of plant-wide bargaining, the resistance by the pattern makers 
of UAW efforts to have them join that union, and the fact that the 
Pattern Makers League did not have notice of or participate in the 
hearing which determined the original unit and therefore could not 
be said to have acquiesced in that determination.”° In another case 
all of these factors were present as well as the additional point that 
none of the pattern makers had ever used the grievance procedure of 
the certified plant-wide representative.”* In the case of groups other 
than pattern makers, even when the factors indicating maintenance of 
“craft identity” were not very impressive, the Board began to direct 
severance elections.”? 

In 1944 the Board fully elaborated the “craft identity” doctrine in 
the General Electric case.”* The Board pointed out that it had set up 
certain prerequisites which had to be met before a craft group would 
be severed from an established production and maintenance unit: 


The group must demonstrate that it is a true craft, that it has not 


been a mere dissident faction but has maintained its identity as a 
craft group throughout the period of bargaining upon a more com- 


19 On this point, and the period up until the American Potash decision, infra note 78, 
see Rathbun, The Taft-Hartley Act and Craft Unit Bargaining, 59 Yale L. J. 1023 
(1950) ; Krislov, Administrative Approaches to Craft Severance, 5 Lab. L. J. 231 
(1954). 

20 Bendix Aviation Corp., 39 N.L.R.B. 81 (1942). See also Goodyear Aircraft Corp., 
45 N.L.R.B. 369 (1942), where the collective bargaining agreement resulted from a 
consent election agreement, and the petitioner claimed it did not know of the agreement 
and was not asked to participate. 

21 Bethlehem Steel Co., 39 N.L.R.B. 1230 (1942). The Board also emphasized that 
pattern makers constitute a “well established, clearly identifiable and highly skilled 
craft requiring a long apprenticeship.” 

22 Tampa Florida Brewery, Inc., 42 N.L.R.B. 642 (1942) (engineers and firemen) ; 
Aluminum Co. of America, 42 N.LRB. 772 (1942) (bricklayers) ; Westinghouse 
Elec. & Mfg. Co., 49 N.L.R.B. 445 (1943) (maintenance electricians). In one case 
the Board deemed a futile struggle for “craft” representation by a repair gang at a 
cement company an adequate oo for a ‘Globe’ election. Sante Cruz Portland 
Cement Co., 52 N.L.R.B. 444 (1943). 

23 General Elec. Co., 58 N.L.R.B. 57 (1944). 








ePKhA oO Oo Oo SP et SS 


ent 


1); 




























CRAFT UNIT VERSUS INDUSTRIAL UNIT BARGAINING 425 






prehensive unit basis, and that it has protested inclusion in the more 
comprehensive unit. . . . As an alternative, a craft group may show : 
that the production and maintenance unit was established without its i 
knowledge or that there has been no previous consideration of the ] 
merits of a separate unit.™* 





Between 1944 and the enactment of the Taft-Hartley amendments 
in 1947, the Board continued to apply the “craft identity” rule to 
permit craft severance from established units. In some cases, all the i 
elements of the doctrine appeared to be present.”* In other cases, the : 
Board often relaxed the requirements of the rule. For example, the ; 
fact that the craft group had acquiesced in the status of the industrial : 
union as the exclusive bargaining representative was not thought 4 
sufficient to destroy the identity of a group that the Board found an : 
“apprenticeable and well-defined craft.” ** The Board also granted 
craft severance where the petitioning union was not in existence at ; 
the time of the Board’s prior determination and therefore there had 
been no request for a separate election among the craft employees.” ‘ 
Finally, where the plant-wide collective bargaining history began as 
a result of a Board conducted consent election, or had been carried 
on for only a short time, the Board would frequently grant the craft 
group the opportunity of deciding whether or not it desired separate 4 
representation. 78 However, during this same period the Board con- 
tinued in a number of cases to deny craft severance in the face of a 
bargaining history in a larger unit. Among the reasons relied on by 
the Board for its refusal to sever were the acquiescence of the craft 
employees in the plant-wide unit,” failure of the craft to maintain its : 
identity,®° and a relatively recent opportunity on the part of the craft a 
group to express its preference for separate representation.” As late 
as 1946, the Board invoked the American Can doctrine in a case 















241d. at 59. 
25 Standard Oil Co., 61 N.L.R.B. 1344 (1945). id 
26 International Minerals & Chem. Corp., 71 N.L.R.B. 878 (1946). See also Phelps 4 

Dodge Corp., 60 N.L.R.B. 1431 (1945). dl 
27 Allied ¢ Chemical & Dye Corp., 71 N.L.R.B. 1217 (1946). The lack of opportunity 4 

for craft employees to vote on the question of separate representation continued to be 

important. See e.g. York Corp., 74 N.L.R.B. 934 (1947). 

Food Machinery Corp., 2 N.LR.B. 483 (1947) ; Trimont Manufacturing Co., 

74 N.L.R.B. 959 (1947). 

29 Monsanto Chemical Co., 67 N.L.R.B. 476 (1946) ; Willys-Overland Motors, Inc., 

68 N.L.R.B. 15 (1946). q 
80 _ Chemical Co., supra note 29; Willys-Overland Motors, Inc., supra 4 

note 29 
81 Standard Oil Co., 72 N.L.R.B. 1389 (1947); International Harvester Co., 73 

N.L.R.B. 1485 (1947). 
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where it found a convincing history of industrial bargaining and no 
persistent, aggressive refusal of the craft to merge with the produc- 
tion unit.** 

During this period the Board also began to give increased attention 
to the nature of the group for which separate representation was 
sought. Such characteristics as separate location within the plant,* 
separate supervision,®™ lack of interchange with other employees,* 
whether craft groups were customary in the industry,** wage rates, 
hours and working conditions of the group sought compared to other 
employees in the plant,*” and perhaps most important of all, existence 
of an apprenticeship program for the group** were often pointed to by 
the Board as indicating that these employees had interests separate and 
apart from the other employees which could best be served by sepa- 
rate representation. 

Although by 1947, the relaxation of the requirements of the “craft 
identity” doctrine and the many exceptions to the American Can rule 
combined to afford craft groups a relatively good chance of obtain- 
ing severance from a broader unit, the debates on the Taft-Hartley Act 
indicate that Congress had little awareness of this new trend. The 
amendment that finally emerged from the effort to deal with the 
problem was contained in a proviso to section 9 (b) which forbade 
the Board deciding “that any craft unit is inappropriate for such 
purposes on the ground that a different unit has been established by a 
prior Board determination. . . .” *° This section 9 (b) (2) originated 
in the Senate and was much milder than either the House proprosal 
which would have granted a separate election to any craft group 
within a proposed bargaining unit “upon application of any interested 
person,” *° or the recommendation of the AFL that the establishment 


32 Philip Morris Co., 70 N.L.R.B. 274 (1946). 

33 The American Fork & Hoe Co., 72 N.L.R.B. 1025 (1947). 

34 Monsanto Chemical Co., 67 N.L.R.B. 476 (1946). 

35 Id. at 479. 

36 Lockheed Aircraft Corp., 73 N.L.R.B. 220 (1947). 

87 Allied Chemical & Dye Corp., 71 N.L.R.B. 1217 (1946). 

38 Gulf Oil Corp., 72 N.L.R.B. 895 (1947). 

39 Labor Management Relations Act. (Taft-Hartley), 61 Statute 143 (1947), 29 
U.S.C. § 159(b) (2) (1958). . 

40 See H.R. 3020, 80th Cong., Ist Sess. § 9(£) (2) (1947) as reported. (I Legislative 
History of the Labor Management Relations Act, 1947, 31, 61 (1948)). Another 
Taft-Hartley amendment that has some bearing on the craft versus industrial unit issue 
is section 9(c) (3) which provides that in determining the appropriate unit the extent 
to which the employees have organized shall not be controlling. This provision was 
intended to overcome the Board’s pre-Taft-Hartley policy of finding a small unit 
appropriate where only that unit was organized and the finding of a larger unit to be 
appropriate would not result in collective bargaining. See, e.g., May Department Stores, 
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of a craft unit in all cases be mandatory unless a majority of the 
craftsmen involved desired otherwise.** 

The Senate report on the Act indicated that section 9 (b) (2) was 
intended to require the Board “to give greater attention to the special 
problems of craftsmen.” The report alleged that since the American 
Can decision, the Board, “except under unusual circumstances, has 
virtually compelled skilled artisans to remain parts of a comprehensive 
plant unit,” and that the application of such a doctrine was “in- 
equitable.” *® At another point, the same report flatly stated that sec- 
tion 9 (b) (2) “overrules the American Can rule.” ** Since the deci- 
sion in American Can turned on the existence of a collective bargain- 
ing agreement voluntarily entered by the employees and not on “a 
prior Board determination,” the language of section 9(b) (2) hardly 
seemed well-fitted to accomplish the congressional intent although this 
intent is clear from the legislative history.“* Aside from laying the 
American Can rule to rest, however, it was made clear both in the 
Senate report and in the remarks of Senator Taft on the floor of the 
Senate that the amendment still left to the Board wide discretion to 
review all the facts in determining the appropriate unit.*® 

In a number of early cases decided after the addition of section 9 
(b)(2), the Board granted severance to craft groups despite a bar- 
gaining history in a larger unit resulting either from a Board certifica- 
tion in the broader unit, or the voluntary agreement of the parties 
to bargain on a plant-wide basis.** The Board rejected the contention 





Co., 50 N.L.R.B. 669 (1943). However, the Board still considers extent of organiza- 
tion as one factor in unit determinations even though it may not be the sole factor. 
Delaware Knitting Co., 75 N.L.R.B. 205 (1947). 

41 Testimony of William Green, President of the AFL, Hearings before the Senate 
Committee on Labor and Public Welfare on S. 55 and S.J. Res. 22, 80th Cong., 1st 
Sess., part 2, 1007 (1947). 

42S. Rep. No. 105 on S. 1126, 80th Cong., Ist Sess. 3, 12 (1947). (I Legislative 
History of the Labor Management Relations Act, 1947, 407, 409, 418 (1948).) 

431d. at 25. (I Legislative History of the Labor Management Relations Act, 1947, 
407, 431 (1948) ). 

44 See Note, Developments in the Law—The Taft-Hartley Act, 64 Harv. L. Rev. 
781, 815 (1951). 

Op. cit. supra note 42, at 12. (I Legislative History of the Labor Management 
Relations Act, 1947, 407, 418 (1948).) Senator Taft said: 

“In effect I think it [section 9(b)(2)] gives greater power to the craft units to 
organize separately. It does not go the full way of giving them an absolute right in 
every case; it simply provides that the Board shall have discretion and shall not bind 
itself by previous decision, but that the subject shall always be open for further con- 
sideration by the Board.” 93 Cong. Rec. 3952 (1947). ‘ II Legislative History of the 
Labor Management Relations Act, 1947, at 1009 (1948 

48 Wilson-Jones Co., 75 N.L.R.B. 706 (1947) ; Bebave Steel Castings Co., 75 
N.L.R.B. 982 (1947); Link-Belt Co., 76 N.L.RB. 124 (1948) ; Marshall Field and 
po Sen N.L.R.B. 479 (1948); Sun Shipbuilding & Dry Dock Co., 77 N.L.R.B. 1153 
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that the Taft-Hartley amendments required it to exercise its discre- 
tion in favor of smaller departmental units over plant-wide units, 
pointing out that the new Act did not affect the Board’s reliance on 
“community of interests” as the principal criterion in grouping em- 
ployees for bargaining purposes.‘ 

However, it was not until the National Tube** case that the Board 
made a major pronouncement as to the effect of section 9(b) (2), and 
in so doing laid the foundation for a principle that has remained 
troublesome to the present time. In that case, the petitioner sought to 
sever a group of bricklayers from a long established industrial unit 
in the basic steel industry. The petitioner contended that section 
9(b)(2) required the Board to establish a separate bargaining unit 
for craft employees, unless there was a vote against separate repre- 
sentation by a majority of such employees. In effect the petitioner’s 
argument was that section 9(b) (2) removed from the Board’s discre- 
tion not only the power to rely on ‘a prior determination’ as the basis 
for finding a proposed craft unit inappropriate, but also the power to 
find a craft unit inappropriate by reason either of bargaining history 
or of any other circumstances upon which the Board customarily 
relied in finding an appropriate unit. The Board rejected these con- 
tentions and said that section 9(b) (2) did not preclude the Board from 
utilizing a prior Board determination or past bargaining history as a 
factor in determining the issue of craft severance, so long as neither 
was the sole ground upon which the Board predicated a decision that 
a craft unit was inappropriate.*® And regardless of any limitation on 
the use of the bargaining history of a particular employer, bargaining 
history in the industry involved would still be a weighty factor. 
Applying these observations to the case before it, the Board found a 
craft unit inappropriate in view of the integrated nature of opera- 
tions and the bargaining history in the steel industry. 

The effect of the National Tube decision was to eliminate com- 
pletely craft severance in the basic steel industry. Although the 
Board’s reading of the legislative history of section 9(b)(2) does not 
appear to have been incorrect and would justify a refusal to sever the 
bricklayers unit on the facts of that case, the broad sweep of the 
decision did not accord with the legislative purpose of giving craft 
groups greater power to organize separately. It would have been 

47 Chrysler Corp., 76 N.L.R.B. 55 (1948) 


48 National Tube Co., 76 N.L.R.B. 1199 (1948). 
49 Id. at 1205-1206. 
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preferable for the Board simply to have indicated that in certain 
industries integration of operations and past bargaining history made 
craft units inappropriate except under unusual circumstances. Then, 
in an appropriate case, if the Board felt that a request for separate 
representation was justified in a plant in an industry where craft 
representation was not generally granted, it would not be precluded 
by its announced policy from granting such request. 

Between 1948 and 1951 the Board gradually extended the National 
Tube doctrine to three other industries: basic aluminum,” lumber,"! 
and wet milling.*? Although the Board rejected several requests for 
units of maintenance electricians in an assembly line automobile plant 
on the ground that they regularly and repetitively performed work 
that closely integrated them with other employees,™ and also dismissed 
a petition for a pipefitters unit at a chemical plant mainly because of 
the highly integrated nature of operations and long bargaining his- 
tory, the National Tube doctrine was not extended to these indus- 
tries. In a number of cases the Board flatly refused to extend the 
doctrine on an industry-wide basis or even plant-wide® basis regard- 
less of the degree of integration of operations in the particular plant 
involved or in the industry as a whole. The Board also made an effort 
to limit the National Tube doctrine by strictly defining the four 
industries in which it was applied and permitting severance where the 
particular plant did not fall within the definition or exhibited a lack 
of integration in its operations." 


shift on the part of the Board since it had previously refused to extend the doctrine 
to the aluminum industry. See Reynolds Metals Co., 85 N.L.R.B. 110 (1949). 

51 Weyerhaeuser Timber Co., 87 N.L.R.B. 1076 (1949). 

52 Corn Products Refining Co., 80 N.L.R.B. 362 (1948); Corn Products Ref. Co., 
87 N.L.R.B. 187 (1949). 

58 Ford Motor Co., 78 N.L.R.B. 887 (1948); General Motors Corp., 79 N.L.R.B. 
341 (1948); Dodge San Leandro. Plant, 80 N.L.R.B. 1031 (1948). The Board’s 
Fourteenth Annual Report places these automobile industry cases in the National Tube 
category, 14 NLRB Ann. Rep. 34 (1950), but the doctrine was never explicitly ex- 
tended to that industry. See also Nettleton Timber Co., 87 N.L.R.B. 1319 (1949). 

54 Monsanto Chemical Co., 78 N.L.R.B. 1249 (1948). 

55 George S. Mepham Corp., 78 N.L.R.B. 1081 (1948) (pigment industry) ; Oregon 
Portland Cement Co., 92 N.L.R.B. 695 (1950) (Portland cement industry) ; Hudson 
Pulp & Paper Corp., 94 N.L.R.B. 1018 (1951) (pulp and paper industry) ; Tin Proc- 
essing Corp., 96 N.L.R.B. 300 (1951) (tin-smelting industry) ; Burke Millwork Co., 
100. N.L.R.B. 522 (1952) (stock millwork plant) ; Whiteacre Greer Fireproofing Co., 
100 N.L.R.B. 1107 (1952) (brick manufacturing plant); Armstrong Tire & Rubber 
Co., 104 N.L.R.B. 892 (1953). (tire and tube industry). 

% Reynolds Metals Co., 93 N.L.R.B. 721 (1951) (boiler room unit severed in plant 
engaged in reclamation of aluminum scrap) ; Aluminum Foils, Inc., 94 N.L.R.B. 806 
(1951) (maintenance department permitted separate representation in aluminum ‘foil 
plant) ; Mesta Mach. Co., 94 N.L.R.B. 1624 (1951) (pattern makers severed in plant 
engaged in manufacture of steel plant equipment, rolls and heavy duty machinery) ; 


50 The Permanente Metals Corp., 89 N.L.R.B. 804 (1950). This position involved a 
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In industries where the Board was at least willing to consider 
whether or not to grant separate representation, the Board devoted 
increasing attention in the years after the enactment of Taft-Hartley 
to the special features of a group that justified special treatment. The 
one requirement that runs through virtually every one of the cases is 
the possession and the exercise by the employees sought of some 
special skill or function that distinguished them from employees in 
the plant,*’ whose work was essentially routine and repetitive. One 
factor on which the Board laid particular stress in determining craft 
status was the presence of an apprenticeship program,” although 
where other factors indicated that the employees were craftsmen, 
the absence of a training program or apprenticeship requirement was 
not regarded as fatal." Other important considerations that the Board 
pointed to in finding that an employee group constituted a true craft 
were separate physical location in the plant and separate supervision,” 
although again the presence of these elements would not guarantee a 
finding that certain employees were craftsmen.*' The mere fact that 
certain craftsmen used their skills directly on parts of the final product 
did not prevent their qualifying as a craft group,” nor did the fact 
that members of one craft occasionally assisted or worked in close 
association with members of other crafts.** However, in cases where 
the total picture pointed toward an absence of craft status, the fact 
that the group worked alongside production employees was often 


Aluminum Co. of America, 96 N.L.R.B. 781 (1951) (die room unit severed in aluminum 
die castings plant) ; General Steel Castings Corp., 99 N.L.R.B. 607 (1952) (electricians 
severed in steel foundry) ; Globe Steel Tubes Co., 101 N.L.R.B. 772 (1952) (several 
crafts severed in plant producing steel tubing from stainless or carbon steel). But 
see Electro-Metallurgical Co., 101 N.L.R.B. 577 (1952) (severance of powerhouse 
denied in plant producing ferro-alloys and calcium carbide). 

57 See, e.g., Murlin Mfg. Co., 80 N.L.R.B. 309 (1948) ; Cooper’s Inc., 92 N.L.R.B. 
1900 (1951); Southwest Tablet Mfg. Co., 93 N.L.R.B. 278 (1951); International 
Paper Co., 96 N.L.R.B. 295 (1951). Cf. Irvington Varnish & Insulator Co., 84 
N.L.R.B. 25 (1949). 

58 Allis-Chalmers Mfg. Co., 77 N.L.R.B. 719 (1948) ; Gulf Oil Corp., 79 N.L.R.B. 
1274 (1948) ; Retail Employee Relations Comm’n, 80 N.L.R.B. 1473 (1948). 

5® Ravenna Arsenal, Inc., 98 N.L.R.B. 1 (1952); E. I. Du Pont Co., 83 N.L.R.B. 
865 (1949). 

60 Columbia Pictures Corp., 80 N.L.R.B. 1381 (1948). 

61 Dazey Corp., 77 N.L.R.B. 408 (1948). 

62 General Elec. Co., 86 N.L.R.B. 327 (1949). During this period the Board also 
appeared to depart from the Ford rule, supra note 53, which denied severance where 
the work of the craftsmen sought was an integral and inseparable part of a production 
rio performed on an assembly line basis. Ford Motor Co., 96 N.L.R.B. 1075 

63 Boeing Airplane Co., 86 N.L.R.B. 368 (1949); Fairchild Engine and Airplane 
Corp., 88 N.L.R.B. 99 (1950). 
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considered important.* Other criteria frequently relied on by the 
Board in finding a certain group appropriate for separate representa- 
tion were: separate seniority rosters, higher pay rates, and absence of 
interchange with other employees.® 

In addition to these criteria for determining whether a group was 
a craft, the Board enunciated a number of other rules relating to 
separate representation that have continued to loom large in Board 
thinking. For example, the Board would refuse to sever a craft 
group that met all the other requirements if the group comprised only 
a segment of the employee classifications in the plant possessing 
similar skills or performing comparable work.® The Board also 
determined that craft severance had to be co-extensive with.the bar- 
gaining unit. Thus, if the appropriate unit was multi-employer or 
multi-plant, severance of a craft group from the plant of a single 
employer or from one plant of a multi-plant complex would not be 
permitted.®? 

During this same period the Board also began to develop more 
precise criteria to determine the circumstances under which it would 
sever, Or grant separate representation to, departmental units. In the 
course of its administration of the Act, the Board did not always 
require that a small group of employees be composed exclusively of 
craftsmen in order to be entitled to separate representation or to 
severance from a larger unit. Rather the Board recognized that there 
existed certain identifiable and homogeneous departments which 
performed operations substantially different from those performed 
in the rest of the plant, contained all the employees of a particular kind 
in the plant, and frequently had a history of separate bargaining. 
Some groups, such as machine shops and toolrooms, generally had to 
have “a substantial nucleus of craftsmen” but this requirement was 





















64 The Baldwin Locomotive Works, 76 N.L.R.B. 922 (1948) ; New Bedford Cotton 
Mfr. Ass’n, 78 N.L.R.B. 319 (1948). 
® Sinclair Rubber, Inc., 96 N.L.R.B, 220 (1951) (separate seniority) ; Dazey Corp., 
77 N.L.R.B. 408 (1948) (higher pay) ; American Cabinet Hardware Corp., 77 N.L.R.B. 
1435 (1948) (presence of inter-change relied on to deny craft status). 
Gulf Oil Corp., 77 N.L.R.B. 308 (1948) ; Permanente Metals Corp., 82 N.L.R.B. 
692 (1949); International Harvester Co., 92 N.L.R.B. 1504 (1951). See North 
American Aviation, Inc., 78 N.L.R.B. 142 (1948) where the Board found a request bad 
because it asked for a segment of a multi-plant unit even though all the craftsmen in 
the particular plant were sought. 
87 Coeur D’Alene Mines Corp., 77 N.L.R.B. 570 (1948) (multi-employer unit) ; 
American Viscose Corp., 79 N.L.R.B. 958 (1948) (multi-plant unit). At this time, 
the Board also decided that a petitioner seeking to sever a group of employees from } 
a broader unit had to make the same substantial showing of interest required of petition- ; 
ers in other cases, i.e., 30% of the employees in the unit. Boeing Airplane Co., 86 i 
N.L.R.B. 368 (1949). 
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not rigidly enforced, and, in fact, many groups granted separate 
representation on a departmental basis had no craftsmen at all in 
terms of the craft criteria developed by the Board.** The departmental 
units most frequently found appropriate by the Board were toolrooms 
and machine shops,® powerhouses and boiler rooms,"® and truck 
drivers." However, the Board was willing to extend the same status 
to other groups that met the requirements.”* Furthermore, in the case 
of maintenance departments which were usually multi-craft in 
composition, the Board reversed a longstanding policy and decided 
to permit separate representation for such departments in the absence 
of a controlling collective bargaining history on a broader basis.” 
However, the Board continued to refuse severance to maintenance 
departments in the face of broader bargaining history,”* or where the 
group lost its functional distinctiveness by performing production 
work.” 

In the Westinghouse case,"* the Board made an important change 
in its departmental severance policy. The petitioner in that case re- 
quested a unit of all employees in the tool and die room. Of the 131 
employees in the unit sought, only 85 tool and die makers were skilled 
craftsmen, while there were also 20 model makers in the model shop 
at the plant who possessed and exercised the same craft skills as the 
tool and die makers. The Board pointed out that in the past it had 
granted separate representation to toolrooms and machine shops be- 
cause of their “craft-like” character, and, therefore, when the evidence 
showed there were other similar craftsmen in the plant, the Board 
had included these other craftsmen in the departmental unit. How- 
ever, in the future, the Board announced that it would grant depart- 
mental severance only where the skills of the employees that formed 
the craft nucleus in the department were not duplicated elsewhere in 
the plant. Where there were other similar craftsmen in the plant, 


68 Allis-Chalmers Mfg. Co., 77 N.L.R.B. 719 (1948). Cf. International Harvester Co., 
82 N.L.R.B. 740 (1949). 

69 C. Hager & Sons Hinge Mfg. Co., 80 N.L.R.B. 163 (1948); General Elec. Co. 
89 N. LRB 726 (1950). 

Prd A. eT & Sons, 81 N.L.R.B. 321 (1949) ; Jacobsen Mfg. Co., 82 N.L.R.B. 
1 (194 

bo ear a Aircraft Corp., 92 N.L.R.B. 899 (1950). 

A. Jones Foundry & Mach. Co., 83 N.L.R.B. 211 (1949) (foundry em- 

Pret. Angelica Hosiery Mills, Inc., 95 N.L.R.B. 1284 (1951) (full-fashioned 
hosiery knitters). 

73 Armstrong Cork Co., 80 N.L.R.B. 1328 (1948). 

74 Westinghouse Elec. Corp , 94 N. wo 804 (1951). 

™ The Borden Co., 85 N. LR. B. 385 (1949). 

76 Westinghouse Elec. Corp., 101 N.L.R.B. 441 (1952). 
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the Board would grant severance only in accordance with its usual 
requirement that all members of the craft in the plant be included, 
and would grant severance only in a craft and not a departmental 
unit. The Westinghouse case indicated a perference on the part of 
the Board for craft over departmental severance, and imposed a 
more difficult organizational task on a union where the employees 
that might be included in a craft unit were dispersed throughout the 
plant. 

In the first seven years after the enactment of the Taft-Hartley Act, 
the Board developed a set of policies toward the separate representa- 
tion of craft and departmental groups that in some ways pointed in 
the opposite direction from the intent of section 9(b)(2) and the 
Congressional debates on the problem, while in other ways employee 
freedom of choice was emphasized without any consistent policies 
to apprise employers and labor organizations as to when separate 
representation would be permitted. Although the Board had been 
directed to give greater attention to the special interests of craftsmen, 
it had answered this direction by closing off four industries entirely 
from craft representation. And despite its assertion in National Tube 
that it would continue to take all factors into consideration, the Board 
freely permitted severance in many cases in other industries with 
only cursory examination of the factors justifying such action. 
Although the Board’s administrative approach to this problem was not 
without criticism from within the Board itself,”? it was not until 1954 
that a full re-examination of the problem was undertaken. 

In the American Potash case," the Board established the principles 
that presently guide its craft severance policies. The Board first 
re-examined the legislative history of section 9(b)(2) and reached 
just the opposite conclusion from the one it had reached in the 
National Tube decision. It held that Congress had taken the position 
that the specific community of interests among members of a skilled 
craft outweighs the community of interests that exists among em- 
ployees in general, and that the right of separate representation should 
not be denied the members of a craft group because they are employed 
in an industry which involves highly integrated production processes 
and in which the prevailing pattern of bargaining is industrial in 
0 683), C. Hamilton and Sons, 104 N.L.R.B. 627 (1953) (dissent of Member Peterson 

8 American Potash & Chemical Corp., 107 N.L.R.B. 1418 (1954). 
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character.” Therefore, the Board decided that the National Tube 
doctrine should not be extended any further, although it would 
continue to apply it where it already existed since to do otherwise 
would upset firmly established bargaining patterns. 

Turning to the severance problem, the Board held that “a craft 
group will be appropriate for severance purposes in cases where a 
true craft group is sought and where, in addition, the union seeking 
to represent it is one which traditionally represents that craft.” * A 
true craft, in the Board’s opinion, consisted “of a distinct and homo- 
geneous group of skilled journeymen craftsmen, working as such 
together with their apprentices and/or helpers.”** To be a “journey- 
man craftsman” an employee would have to possess a kind and degree 
of skill normally acquired through apprenticeship or comparable train- 
ing, although the Board was willing to recognize an experience equiva- 
lent. Furthermore, the Board stated that in future craft severance cases 
it would require that all craftsmen of the same type in any plant be 
included, except those craftsmen in traditional departmental units," 
and that any employees not in the direct line of progression in the 
craft be excluded. All craftsmen included in a unit had to be practi- 
tioners of the same allied craft and had to be primarily engaged in 
the performance of tasks requiring the exercise of their craft skills. 
The Board emphasized that the concept of a true craft would be 
rigidly enforced and would not be relaxed over a period of time. 
In introducing the traditional representative requirement the Board 
said it was “taking cognizance of the fact that there are unions which 
have devoted themselves to the special problems of the various craft 
employees, thereby demonstrating that the interests of these craft 
employees are distinctive and traditionally recognized.” *° 

Finally, the Board indicated that it “must accord recognition to 
the historically established separate interests of certain departmental 
groups which have by tradition and practice acquired craft-like 
characteristics.” Such a group would be severed if the Board were 
satisfied that (1) it was functionally distinct and separate, and (2) 

79 Td. at 1420-21. 

80 Id. at 1422. 

80a Td. at 1423. 

81 This modified the Westinghouse case, supra note 76, where the Board indicated a 
preference for craft severance over departmental severance, In American Potash itself 
the Board permitted severance of a departmental group which contained craftsmen 
despite a petition of another union for the rest of the craftsmen of that type in the 
plant. Member Murdock dissented in American Potash on the Board’s departure from 


the Westinghouse rule. 
82 Td. at 1422. 
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the petitioner was a union that had traditionally devoted itself to 
serving the special interest of the employees in question. 

Before examining the way the American Potash principles have 
operated in practice, it might be well to consider certain criticisms 
which may be made of the case. First, there can be little disagree- 
ment with the Board’s decision not to extend the National Tube doc- 
trine, the shortcomings of which have already been pointed out.™ 
However, by refusing to uproot that doctrine entirely even in the four 
industries where it had been applied, the Board opened itself to a 
charge of making an arbitrary distinction between industries.** Second, 
the craft severance requirements set up by the Board resulted in a rigid 
and mechanistic rule that made severance automatic upon proof of 
the presence of only two factors.** The Board ignored the many 
criteria evolved by it during nearly twenty years of administrative 
experience and substituted a rule of administrative convenience. 
American Potash totally ignores the bargaining history of a particular 
plant or a particular employer or a particular industry. It also ignores 
the various craft identity tests which were useful in determining 
whether a craft group had maintained its distinctiveness, the extent 
of integration in the plant or industry involved, and the stability to 
be achieved by plant-wide bargaining. Third, the American Potash 
tests ignore the effect of craft severance on operation, production and 
effective representation in the plant,*’ the possibility of jurisdictional 
disputes,** and the collective bargaining history of companies not 
involved in a proceeding.® The only consideration emphasized by 
the Board is the freedom of craftsmen to be separately represented.” 


831d. at 1424. 

84 Supra at 428-29. 

85 This was the basis of the recent decision in Pittsburgh Plate Glass Co. v. NLRB, 
270 F.2d 167 (4th Cir. 1959) discussed infra. 

86 This was one of the main points of Member Peterson’s dissent. 107 N.L.R.B. 
1418, 1429-33, Once it has been determined that the plant involved in the repre- 
sentation proceeding is not in one of the ‘favored four’ industries, the Board applies 
the American Potash rule regardless of the degree of integration of operations. The 
contrary view recently expressed by the Seventh Circuit that American Potash applies 
only to industries ‘found to be integrated’ is clearly at variance with Board practice. 
NLRB v. Weyerhaeuser Co., 276 F.2d 865, 871 (7th Cir. 1960). 

87 Campbell Soup Co., 109 N.L.R.B. 475 n.1 (1954). 

88 Bethlehem Pac. Coast Steel Corp., 117 N.L.R.B. 579 (1957). 

89 Colgate-Palmolive Co., 120 N.L.R.B. 1567 (1958). 

90 In American Potash, the Board said: 

. it is not the province of this Board to dictate the course and pattern of 
labor organization in our vast industrial complex. If millions of employees today 
feel that their interests are better served by craft unionism, it is not for us 
to say that they can only be represented on an industrial basis or for that matter 
that they must bargain on strict craft lines. All that we are considering here 
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The position of the Board in saying that a request for a true craft 
by a traditional representative is in itself a sufficient ground for 
severance raises the question whether, in laying down the American 
Potash doctrine, the Board formulated an arbitrary standard and 
disregarded the statutory mandate of section 9(b) that it shall 
decide “in each case” the unit appropriate for collective bargaining. 
It is well settled that an administrative agency may rely on its 
experience in formulating the general principles that it will follow 
in applying statutory criteria to particular cases.°' As long as these 
principles are reasonably designed to effectuate the statutory policy, 
they may be applied without further consideration as to whether their 
application in a particular case would or would not advance that 
policy. Therefore, the Board’s position can be supported on the 
ground that the American Potash doctrine is a general principle based 
on the Board’s long experience with the problem of separate repre- 
sentation, and is reasonably designed to carry out the congressional 
policy of giving great respect to the claims of craftsmen. The 
American Potash rule is thus not only a reasonable rule of administra- 
tive policy, but even under that rule the Board must continue to 
decide in each case whether a true craft group is sought by a tradi- 
tional representative of such a group. A further argument for the 
Board’s approach is that the words “in each case” do not necessarily 
mean that the Board must always bring to bear all possible factors to 
decide whether separate representation is justified; it is sufficient if 
the Board applies in each case the general and reasonably designed 
rule it has formulated to deal with this problem. 

The argument against the Board’s approach is that the history of 
section 9(b) (2) indicates that the Board was to retain wide discretion 
in the selection of the appropriate unit, and that by restricting this 
discretion to the extent that it did in American Potash the Board 
acted arbitrarily. By emphasizing only two factors as a basis for 
severance, the Board undermined its own function and duty as an 
administrative agency possessed of the expertise which would enable 
it to evaluate properly all the factors in each case before deciding 
whether separate representation was justified. In 1947, Congress 

is whether true craft groups should have an opportunity to decide that issue for 


themselves. We conclude that we must afford them that choice in order to give 
effect to the statute. 107 N.L.R.B. 1418, 1422-23 (1954). 


91 NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 348-49 (1953) ; SEC v. Chenery 
Corp., 332 U.S. 194, 203 (1947). 
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refused to enact a provision making craft severance mandatory unless 
the craft group desired otherwise.*? Nevertheless, by establishing a 
flat rule that craft units must be severed whenever a true craft is 
sought by a traditional representative of that craft, the Board has 
expanded section 9(b)(2) in the direction of accomplishing by ad- 
ministrative decision exactly what Congress had refused to accomplish 
by legislation. On balance, although a strong argument can be made 
against the wisdom of the Board’s craft requirements as set forth in 
American Potash, it seems doubtful that a court would hold that the 
formulation of these requirements was such an arbitrary action as to 
be beyond the power of the Board.” 


Turning to the application of the substantive aspects of the 





92 Supra note 41. 
%3 For a discussion of a case that indicates the Board was arbitrary in formulating 
the American Potash principles, see NLRB v. Pittsburgh Plate Glass Co., 270 F.2d 
167 (4th Cir. 1959), cert. denied, 361 U.S. 943 (1960). But cf. Leedom v. Norwich 
Printing, Specialties and Paper Products Union, Local 494, 275 F.2d 628 (D.C. Cir. 
1960). In this case the district court enjoined a Board election, concluding that the 
board had acted contrary to section 9(b)(2). The court of appeals reversed the 
district court, holding that the Board did not violate section 9(b) (2) since its ground 
for denying craft severance was not a prior Board determination but the fact that the 

petitioner was not a traditional representative. The court noted: 
The soundness of the American Potash doctrine is not before us; for, as we 
see the matter, that doctrine lies within the discretionary area of Board unit 
determination, Whether or not the Board has wisely exercised its discretion 
in formulating or applying the doctrine is apart from the question whether the 
yey bg failed to give effect to a clear statutory command in this case... . 

. at > 

%4 In addition to its substantive points, the American Potash case also introduced a 
number of procedural changes in the area of craft severance. The Board has ruled 
that the American Potash principles are not applicable in decertification proceedings 
so as to permit severance of part of a certified unit. Campbell Soup Co., 111 N.L.R.B. 
234 (1955). The reason for this rule is that the Board requires that decertification 
elections be conducted only in a previously certified or recognized unit. For the same 
reason the Board eliminated the “neither” or “no union” choice in craft severance 
elections. American Tobacco Co., 115 N.L.R.B. 218 (1956). If the Board counted a 
“no union” vote in such a case as a vote against representation, it would have the 
result of permitting decertification in a unit smaller than the certified unit. Although 
the Act indicates that craftsmen should be given the opportunity for separate repre- 
sentation, “nothing in the Act or its legislative history expressly or impliedly requires 
that employees in a craft severance election be afforded an opportunity to return to 
non-union status.” 

Another change made in American Potash itself was the Board’s procedure for 
tallying votes in ‘Globe’ elections. Where the craft group did not vote for the 
union seeking to represent it separately, and another union had expressed a willingness 
to represent the craft group as part of a broader unit, the Board decided that it would 
pool the votes of the craft group with the votes of the other employees to determine 
if the union seeking the larger unit had the majority in that unit. The use of pooling 
made it clear that no runoff was intended in craft severance elections since craft 
severance was to become effective only if a majority of the employees voted for 
severance; otherwise the employees remain a part of the existing unit. Sutherland 
Paper Co., 114 N.L.R.B. 211 (1955). Although the Board has departed from the 
pooling principles in other areas, it still follows the pooling technique where both 
separate craft representation and a plant-wide unit are requested. See Royal McBee 
Corp., 127 N.L.R.B. No. 113 (1960). Cf. Waikiki Biltmore, Inc., 127 N.L.R.B. No. 
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American Potash case, the following points must be considered: the 
refusal to extend National Tube, the true craft requirement, the tradi- 
tional representative test, and the problem of departmental severance. 

Since 1954, the Board has consistently refused to extend the 
National Tube doctrine on either a plant-wide or industry-wide 
basis, although it has continued to apply the rule in those four 
industries where it had been applied previously even in the case of 
new plants or plants with no previous collective bargaining history.” 

In applying the requirement that a “true craft” be sought, the 
administrative policies of the Board since the American Potash deci- 
sion have not varied to any great degree from those followed earlier. 
The same criteria that the Board developed to determine whether a 
certain employee group possessed and exercised craft skills are still 
applied’ although the Board frequently relies on certain factors 
emphasized in American Potash to support a finding or a refusal to 
find craft status.** Furthermore, the Board applies the American Potash 


23 (1960); Star Union Products Company, 127 N.L.R.B. No. 151 (1960). In both 
of these latter cases, Member Fanning dissented. 

95 T. C. Wheaton Co., 109 N.L.R.B. 158 (1954) (glass industry) ; Southwestern 
Portland Cement Company, 110 N.L.R.B. 1388 (1954) (cement industry); E. I. 
Dupont de Nemours and Co., 111 N.L.R.B. 649 (1955) (basic atomic energy indus- 
try); United States Smelting, Refining and Mining Co., 116 N.L.R.B. 661 (1956) 
(gold dredging industry) ; Bay City Division, The Dow Chemical Co., 116 N.L.R.B. 
1602 (1956) (magnesium industry); General Refractories Co., 117 N.L.R.B. 81 
(1957) (refractories industry) ; Bethlehem Pacific Coast Steel Corp., 117 N.L.R.B. 
579 (1957) (shipyard engaged in repair and construction of ships) ; Olin Mathieson 
Chemical Corp., 117 N.L.R.B. 1441 (1957) (cellulose film plant); Pittsburgh Plate 
Glass Co., 117 N.L.R.B. 1728 (1957) (flat glass industry) ; Monsanto Chemicals Co., 
119 N.L.R.B. 69 (1957) (organic chemicals plant). The Board has stated it considers 
systemwide units the optimium units in the public utilities industry, but that this 
policy is a principle apart from the National Tube doctrine, Public Service Co., 111 
N.L.R.B. 618 (1955). 

96 Kaiser Aluminum and Chem. Corp., 119 N.L.R.B. 695 (1957). 

97 Bucyrus Erie Co., 110 N.L.R.B. 314 (1954) (segment of craft group performing 
comparable work and possessing similar skills not severable); Chrysler Corp. (St. 
Louis Assembly Plant), 124 N.L.R.B. No. 95 (1959) (craft severance must be co- 
extensive with the existing bargaining unit); Container Corp. of America, 121 
N.L.R.B. (1958) (lack of apprenticeship program not fatal when there is experience 
equivalent) ; Ditto, Inc. 126 N.L.R.B. No. 18 (1960) (lack of apprenticeship pro- 
gram, formal training or experience equivalent held to show lack of craft status) ; 
General Elec. Co., 125 N.L.R.B. No. 91 (1959) (integration of operations and simi- 
larity of working conditions for all employees will not preclude severance of em- 
ployees who possess and exercise craft skills); Hughes Aircraft Co., 115 N.L.R.B. 
504 (1956) (lack of separate supervision indicates employees are not craftsmen) ; 
Trinac Metalcrafts, Inc., 121 N.L.R.B. 1368 (1958) (different rate of pay, hours and 
working conditions distinguish craft group from other employees) ; Universal Match 
Corp., 116 N.L.R.B. 1388 (1956) (separate seniority classification indicates distinc- 
tiveness of craftsmen. For a case illustrating a number of factors that point to craft 
status, see Phillips Petroleum Co., 122 N.L.R.B. 1348 (1959). For a case illustrat- 
ing a number of factors that point to a lack of craft status, see Precision Castings 
Corp., 114 N.L.R.B. 63 (1955). 

98 Arrowhead Products Div., 120 N.L.R.B. 675 (1958) (craftsmen must be “pri- 
marily engaged” in particular craft work) ; Clayton & Lambert Mfg. Co., 108 N.L.R.B. 
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standards as to craft skills in cases where craft units are established in 
the absence of prior bargaining history.** In specific cases the Board 
has changed its mind as to whether certain categories of employees 
would be treated as craftsmen, but it has been fairly consistent in the 
criteria it uses to determine whether or not a group is a true craft.’ 

The aspect of American Potash that has given the Board the most 
difficulty is the “traditional representative” test. In the period just 
after the American Potash decision, the Board indicated that it would 
look to its own administrative experience in deciding whether or not 
a labor organization had historically and traditionally represented 
certain employees.**? Applying this test, the Board dismissed a number 
of petitions for craft employees on the ground that the petitioner was 
not the traditional representative of such employees.’ However, the 
Board indicated that the required representation need not be actual, 
historical representation of the employees sought within the industry 
in question.’ It was sufficient if the labor organization had repre- 
sented the craft group at any plant sometime in the past, although 
representation of the employees through their inclusion in a broader 
unit was not regarded as establishing the requisite tradition of repre- 
sentation.’ Furthermore, a petitioner had to be organized to represent 
a specific group of craftsmen,’ and the presence of such craftsmen 
in the labor organization had to be the result of a special effort to 
represent the distinctive interests of those craftsmen and not simply 


305 (1954) (alleged craft employees found neither to possess and exercise crafts skills 
nor to be in direct line of progression in the craft). 

99 Reynolds Metals Co., 108 N.L.R.B. 821 (1954); A. O. Smith Corp., 111 
N.L.R.B. 200 (1955). 

100 The treatment of welders and auto mechanics illustrates the Board’s shifting 
views as to certain craftsmen and its willingness to recognize new crafts. Shortly after 
American Potash, the Board reversed an earlier position and concluded that welding 
was not a separate and distinct craft. Clayton & Lambert Mfg. Co., 111 N.L.R.B. 540 
(1955). Two years later the Board again reversed itself and held that welding was 
a separate and distinct craft within American Potash. Hughes Aircraft Co., 117 
N.L.R.B. 98 (1957). However, the Board does not treat all welders as craftsmen. 
See C. F. Braun & Co., 120 N.L.R.B. 282 (1958). In the case of auto mechanics, it 
was not until 1958 that the Board reversed a long line of cases and held that auto 
mechanics were craftsmen within the meaning of American Potash. International 
Harvester Co., 119 N.L.R.B. 1709 (1958). 

101 Campbell Soup Co., 109 N.L.R.B. 475 (1954). 


102 Moe Light, Inc., 109 N.L.R.B. 1013 (1954); Forstmann Woolen Co., 108 
N.L.R.B. 1439 (1954). 


103 Southern Paperboard Corp., 112 N.L.R.B. 302 (1955). 
104 Baugh & Sons Co., 114 N.L.R.B. 937 (1955). 


105 Fort Die Casting Corp., 115 N.L.R.B. 1749 (1956), where the Board denied 
severance to a labor organization which did not purport to represent a specific craft 
but could represent a multitude of craftsmen and even unskilled workers. 
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a fortuitous occurrence.’ A petitioner that requested severance had 
the burden of proving that it was the traditional representative and 
had to meet this burden through more than a mere affirmative allega- 
tion of such status.' 

The Board next faced the problem of whether a newly formed 
union could be a “traditional representative” within the meaning of 
American Potash. The Board first answered this question in the nega- 
tive, saying that the very concept of a “traditional representative” 
conveyed the idea of a history of representation of such employees 
which a newly formed union could not possess.*°* However, in less 
than six months the Board reversed itself and found that a newly 
formed union could be a “traditional representative” for severance 
purposes.'” A history of representing crafts, said the Board, is only 
one test. A union newly organized for the “sole and exclusive pur- 
pose” of representing craft employees could be as much a craft union 
as one that had represented craftsmen for many years. The fact that 
a new union might have less experience in handling the special prob- 
lems of craftsmen is a concern of the employees and not the Board. 
The Board felt that to preclude a new union from meeting the “tradi- 
tional representative” test would be an improper grant by the Board 
of monopoly rights to particular labor organizations and would effec- 
tively prevent new craft unions desired by employees from coming 
into being. 

Once having decided that certain unions were not traditional repre- 
sentatives but that newly formed unions might meet this qualification, 
the question of newly formed unions allegedly fronting for labor 
organizations that could not qualify to sever craft groups was logically 
the next problem to confront the Board. In one case the Board held 
that the petitioner, a newly organized union, was a traditional craft 
representative and was not fronting for a multi-craft union.’”® The 
Board pointed out that the petitioner was one of several newly organ- 
ized craft internationals affiliated with the multi-craft union, that the 
petitioner was specifically organized to represent the craft group 
sought, and that it was autonomous even though it paid a monthly 


106 Standard Oil Co., 116 N.L.R.B. 1017 (1956), where the Board held that a 
labor organization that fortuitously happened to have a large number of truckdrivers 
but had made no special effort to organize drivers was not a traditional representative. 

107 Baugh & Sons Co., 114 N.L.R.B. 937 (1955). 

108 Elgin National Watch Co., 109 N.L.R.B. 273 (1954). 

109 Friden Calculating Mach. Co., 110 N.L.R.B. 1618 (1954). 

110 Vickers, Inc., 122 N.L.R.B. 155 (1958). 








eS: ee. aS ere 


Pen i. Sw 





CRAFT UNIT VERSUS INDUSTRIAL UNIT BARGAINING 441 


Suara aie tre eg aoks and ut a cod A 








per capita tax and shared certain facilities with the multi-craft union. 
However, in two recent cases, the Board has found that a petitioner 
was fronting for an industrial union that could not qualify as the 
“traditional representative” of the employees sought and whose earlier 
petitions had been denied on that ground.""* Although the petitioner 
had its own constitution, by-laws, bank account and dues paying mem- 
bers, the close relationship between the petitioner and the industrial 
union, and the fact that officials of the industrial union called and pre- 
sided over all meetings of the petitioner and nominated and elected 
themselves as officers of the petitioner, indicated that the petitioner 
was merely an adjunct or satellite of the industrial union. Thus the 
determinative factor appears to be the independence and autonomy of 
the petitioner in relation to the labor organization for which it is 
allegedly fronting. 

The application of the traditional representative test raises severe 
doubts as to its value. The term “traditional representative” does not 
appear in the statute, and prior to American Potash the Board had 
always permitted representation of employees without reference to 
the nature of the union seeking such representation."'* The traditional 
representative requirement represents an effort by the Board to make 
sure that a labor organization that seeks to represent craft employees 
has some special qualification for that task, and to prevent situations 
where a single union filed petitions seeking to represent as many as half 
a dozen unrelated crafts.'"* The justification for the requirement rests 
in the view that only a labor organization that has represented certain 
craft employees in the past understands their special problems and 
is best able to represent them in the future, and also that where collec- 
tive bargaining is to be disrupted by severance, a union is required 
that is aware of the problems and can best handle the change to sepa- 
rate representation. However, the point that only a traditional repre- 


111 Towa Packing Co., Div. of Swift & Co., 125 N.L.R.B. No. 125 (1959) ; Swift & 
Co., 126 N.L.R.B. No. 50 (1960). 

112 The Board still applies this rule in the case of technical employees who may be 
severed by a union which is admittedly not their traditional representative. Westing- 
house Elec. Corp., 118 N.L.R.B. 1043 (1957). 

118 See, e.g., Shell Chem. Corp., 81 N.L.R.B. 965 (1948). The Board recently has 
further diluted what little substance is left to the ‘traditional representative’ test by 
holding that it does not apply where a craft or departmental unit has once been severed 
from a larger unit and, subsequent to the severance, has developed its own bargaining 
history. Industrial Rayon Corp., 128 N.L.R.B. No. 67 (1960). The implication of 
this holding is that although only a traditional craft union can sever a craft or de- 
partmental group, any union can later represent the very same group once a separate 
collective bargaining history has been established. 
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sentative has the requisite understanding of the special interest of 
craftsmen is not well taken in light of the Board’s holding that the 
traditional union test applies only to severance situations and not 
where a separate craft unit is established in the absence of bargaining 
history."** Surely the special interests of craftsmen are just as special 
and deserve the wisest separate representation in the case of a new 
plant as in the case where a craft is severed. And the argument that 
a traditional union is to be preferred when the disruption of an exist- 
ing bargaining relationship i is involved must fall in view of the Board’s 
practice of treating a newly formed union as meeting the rule. All 
the rule can mean at present is that any autonomous union formed for 
the exclusive purpose of representing a particular craft or depart- 
mental group is a traditional representative within the meaning of 
American Potash. By adhering to this rule the Board imposes an 
important limitation on employees’ freedom of choice which clashes 
with the Board’s declaration in American Potash that it is not for 
the Board to dictate the course and pattern of labor organization. 


In applying the departmental severance tests of American Potash, 
the Board continued to grant separate representation to a number of 
groups to which it had always accorded special treatment: toolrooms 
and machine shops,’® truckdrivers,"* boiler rooms and power- 
houses,""? lithographic employees"’* and foundries."® The Board also 
continued to apply its rule that multi-craft maintenance departments 
will not be severed in the face of a controlling bargaining history, 
but that absent such a history a maintenance unit possesses interests 
and duties sufficiently distinct from those of production employees to 


114 Mock, Judson, Voehringer Co., 110 N.L.R.B. 437 (1954); Plastic Film Co. 
123 N.L.R.B. 1635 (1959). 

115 The Gemex Corp., 120 N.L.R.B. 46 (1958) (toolroom); John Deere Planter 
Works of Deere & Co. 107 N.L.R.B. 1497 (1954) (toolroom); Kinnear Mfg. Co., 
N.L.R.B. 948 (1954) (machine shop). 

116 Immediately after American Potash, the Board seemed reluctant to sever truck 
driver units. See, e.g., American Can Co., 108 N.L.R.B. 1657 (1954); Richmond 
Engineering Co., 108 N.L.R.B. 1659 (1954). However, the Board soon changed its 
mind and adopted the position to which it has continued to adhere: that employees who 
spend the majority of their time performing truck driving duties constitute a func- 
tionally distinct department within the meaning of American Potash. Tennessee 
Egg Co., 110 N.L.R.B. 89 (1954). For a typical case establishing a separate truck driver 
unit in the absence of bargaining history, see Reichhold Chemicals, Inc., N.L.R.B. 
No. 76 (1960). On truckdrivers generally, see McConkey, The N.L.R.B.’s Craft 
Severance Rule and Intraplant Truck Drivers, 11 Lab. L. J. 119 (1960). 

117 General Electric Co., 123 N.L.R.B. 884 (1959) (powerhouse) ; Industrial Rayon 
Corp., 107 N.L.R.B. 1518 (1954) (powerhouse) ; Natvar Corp., 109 N.L.R.B. 1278 
(1954) (boilerroom). 

118 Fey Publishing Co., 108 N.L.R.B. 1031 (1954). 

119 The Schaible Co., 108 N.L.R.B. 2 (1954). 
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justify separate representation.’”° In a few cases subsequent to Ameri- 
can Potash, the Board recognized new types of departmental unit 
as meeting the necessary requirements.’** Nevertheless, in a large 
number of cases the Board rejected departmental requests, resting its 
decision on the ground either that the employees sought did not 
constitute a group of the type to which the Board had traditionally 
accorded separate representation or that the group did not comprise 
a functional and distinct department within the meaning of American 
Potash.'** The refusal to sever a departmental unit on the ground that 
it is not a type of unit which the Board has regarded as traditionally 
appropriate for separate representation makes departmental severance 
turn on the accidents of past litigation, since it is quite possible for 
the Board to be presented with a request for severance of a unit which 
meets the American Potash requirements for departmental severance 
but which the Board has never before severed. A policy of recogniz- 
ing as appropriate for separate representation any department which 
meets the American Potash requirements would seem to be preferable 
in that it at least makes the question of separate representation turn 
on objective factors present in that case. 


As in the case of craft groups, the Board has laid down a number 
of new rules regarding the severance of departmental groups. The 
Board permits craft unions to represent departmental units,’** and 
has permitted a petitioner to convert a currently represented craft 
unit into a departmental unit by the addition of non-craftsmen.’* 
Unlike the case of craft severance, the fact that there are employees 
outside the departmental unit who possess and exercise the same 
skills and hold the same classifications as employees in the department 


120 Compare Parker Brothers and Co., 117 N.L.R.B. 1462 (1957) with Container 

Corp. of America, 121 N.L.R.B. 249 (1958). In applying this rule, the Board does 
not require that all the maintenance employees be skilled craftsmen. Union Carbide 
Chemicals Co., 118 N.L.R.B. 954 (1957). 
_ 21 The Brass Rail Inc., 110 N.L.R.B. 1656 (1954) (bakers) ; Columbia Broadcast- 
ing System, Inc., 110 N.L.R.B. 2108 (1954) (television film cameramen) ; Boeing Air- 
plane Co., 116 N.L.R.B. 1101 (1956) (motion picture unit in airplane plant). Cf. 
North American Aviation, Inc., 116 N.L.R.B. 1876 (1956) (documentary picture 
group held not a functionally distinct department). 

122 Southbridge Finishing Co., 108 N.L.R.B. 54 (1954) (one production depart- 
ment) ; Kennecott Copper Corp., 114 N.L.R.B. 13 (1955) (bulldozer department) ; 
Southwestern Bell Telephone Co., 110 N.L.R.B. 989 (1954) (directory artists at 
telephone company) ; Inland Cold Storage Co., 115 N.L.R.B. 973 (1956) (refrigera- 
tion employees) ; Bethlehem Pacific Coast Steel Corp., 117 N.L.R.B. 579 (1957) 
(warehouse employees) ; Catalina, Inc., 120 N.L.R.B. 412 (1958) (knitting depart- 
ment of swim wear and sweater manufacturer). 

128 General Motors Corp., Chevrolet Muncie Div., 114 N.L.R.B. 231 (1955). 
124 General Motors Corp., Chevrolet Forge Plant, 114 N.L.R.B. 234 (1955). 
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will not preclude separate representation.’ The fact that the depart- 
mental employees may perform some production tasks, or that non- 
departmental employees may perform a portion of their work on 
equipment in the department, will not affect the appropriateness of 
such a unit.’** However, all the employees in a department must be 
included in any departmental unit.’** In determining whether a 
departmental unit is functionally distinct, the Board considers many 
of the factors it weighs in establishing craft status: whether there 
is separate location and separate supervision, differences in pay rates 
and working conditions, presence or lack of an apprenticeship pro- 
gram, amount of interchange with other employees, and specialized 
function, if any, in the plant.’** However, the Board will not grant 
departmental serverance to units characterized by diverse supervision 
and physical dispersion,’*® or to groups that cut across departmental 
lines and merely represent heterogeneous groupings of employees 
performing different tasks with varying degrees of skill.*° Just as in 
the case of craft severance, the traditional representative requirement 
is dispensed with when the question is the initial establishment of a 
departmental unit, but the tests for determining whether a group is 
a department are the same in both severance and non-severance 
cases. "91 

Since the American Potash principles were announced in 1954 they 
have received only one thorough consideration in the courts.’ In 


125 Spaulding Fibre Co., 111 N.L.R.B. 237 (1955); Proctor & Gamble Mfg. Co., 
109 N.L.R.B. 315 (1954). 

126 Union Steam Pump Co., 118 N.L.R.B. 689 (1957); Kennard Corp., 114 
N.L.R.B. 150 (1955) ; North American Aviation, Inc., 115 N.L.R.B. 1090 (1956). 

127 Dana Corp., 122 N.L.R.B. 365 (1958). 

128 See, e.g., A. P. Controls Corp., 108 N.L.R.B. 593 (1959) ; Spaulding Fibre Co., 
111 N.L.R.B. 237; Union Steam Pump Co., 118 N.L.R.B. 689 (1957). 

128 Monsanto Chemical Co., 119 N.L.R.B. 69 (1957). 

130 Wyman-Gordon Co., 117 N.L.R.B. 75 (1957). 

131 Mock, Judson, Voehringer Co., 110 N.L.R.B. 437 (1954). 

132 [t is well-settled that a Board determination pursuant to Section 9 is not a 
“final order” and therefore is not subject to judicial review under Section 10 (e) and 
(f) of the Act. AFL v. NLRB, 308 U.S. 401 (1940). However, an employer who 
disagrees with a Board determination may refuse to bargain with the certified union 
and have a Section 8(a) (5) order issued against him. This order can be received 
in the court of appeals and as part of that review the validity of the underlying 
certification would be examined. See May Department Stores Co. v. NLRB, 326 
U.S. 376 (1945). However, the Courts have consistently held that the Board has 
wide discretion in determining the appropriate unit and in establishing the procedure 
and safeguards necessary to insure a free choice of bargaining representatives by_ the 
employees. The determination of the Board will be sustained unless it has acted 
arbitrarily and capriciously. Allis-Chalmers Mfg. Co. v. NLRB, 162 F.2d 435 (7th Cir. 
1947); NLRB v. A. J. Tower Co., 329 U.S. 324, 330-331 (1946); Packard Motor 
Car Co. v. NLRB, 330 U.S. 485, 491-492 (1947). Of course, review through a Section 
8(a) (5) order was not available to a union which failed in its effort to obtain certifica- 
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NLRB v. Pittsburgh Plate Glass Co.,'** the Board requested the court 
of appeals to enforce an order directing the employer to bargain with 
the International Brotherhood of Electrical Workers which had been 
certified by the Board as the representative of a craft group of electri- 
cians at the employer’s new Cumberland, Maryland plant. Applying 
the American Potash principles, the Board had rejected the employer’s 
argument that the integrated nature of operations in the flat glass 
industry as a whole, as well as the prevailing pattern of bargaining 
on an industrial basis in the industry, made any unit less than a plant- 
wide unit inappropriate. 

The United States Court of Appeals for the Fourth Circuit refused 
to enforce the Board’s bargaining order on the ground that the Board’s 
action in formulating the American Potash principles and in applying 
them in the instant case was arbitrary and discriminatory.’* The 
court reviewed the Board’s treatment of section 9(b)(2) in the 
National Tube case, compared it with the views expressed in the 
American Potash case and concluded that the Board was right in the 
first place in concluding that section 9(b)(2) created no ambiguity. 
The court stated that section 9(b)(2) “does not strip the Board of 
its original power and duty to decide in each case what bargaining 
unit is most appropriate to assure to the employees the fullest freedom 
in collective bargaining” but only “frees the Board from the domina- 
tion of its past decisions and directs it to reexamine each case on its 
merits. . . .” '*° Moreover, the court said that by adopting a flat rule 
that a craft group must be split off whenever a request is made by a 
traditional representative, the Board seemed to abdicate its authority 
to decide whether or not a craft unit is appropriate in a given case 
and to turn this power over to the employees. 



































tion. However, the Supreme Court has recently provided an additional avenue for 
employers and an initial way for a losing union to obtain judicial examination of a 
representation proceeding, by deciding that the federal district courts have jurisdiction 
under § 24 (8) of the Judicial Code, 28 U.S.C. § 1337 (1958), to entertain a suit 
to vacate a Board determination which is alleged to be in excess of the Board’s 
delegated powers and contrary to a specific prohibition of the Act. Leedom v. Kyne, 
358 U.S. 184 (1958). The doctrine of Leedom v. Kyne offers for the first time to a 
union which seeks craft severance in one of the favored four industries a method of 
attacking a Board dismissal of its petition. Such a losing union might bring an 
original suit in equity in the district court to strike down the Board order dismissing 
the representation petition on the ground that the determination is in excess of the 
Board’s delegated powers and contrary to section 9(b)(2) since the refusal to sever 
is based solely on a prior Board determination that severance will not be permitted 
in the particular industry involved. 

183 270 F.2d 167 (4th Cir. 1959). 

134 Td. at 174. 
185 Id. at 172-73. 
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The court went on to say that even if the decision to permit separate 
representation could be justified by the circumtances of a given case, 
it must be condemned in this instance as discriminatory in view of 
the Board’s policy of denying craft representation under similar cir- 
cumstances in four selected industries. The court could find no 
reasonable explanation for the Board’s special treatment of these four 
industries, particularly since the plate glass industry which was in- 
volved in the case before it was as much if not more integrated than 
the industries in the favored group and had an unbroken history of 
plant-wide bargaining. The court rejected the Board’s justification 
for the special treatment expressed in American Potash: that “it would 
not be wise or feasible to upset a pattern of bargaining already firmly 
established,” **° pointing out that the bargaining pattern in the plate 
glass industry was just as firmly established and would be disrupted 
just as much by automatic severance as would the bargaining pattern 
in the favored group. Finally, the court said the Board’s argument 
about upsetting bargaining patterns is refuted by the Board’s own 
practice of applying the National Tube doctrine to new plants in 
those industries. 


It should be noted that although the court expressed disapproval 
of the American Potash criteria as to when a craft would be severed, 
it did not rest its decision so much on the ground that the formulation 
of such a rule was beyond the power of the Board as on the ground 
that the application of the American Potash principles in this case was 
discriminatory. The court would seem to be on sound ground in 
attacking the Board for failing to rest its distinction between the four 
favored industries and all other industries on any rational ground. 
Although the Board is not required to treat every industry in the same 
way insofar as the craft representation issue is concerned, there must 
be some rational basis for the disparate treatment. As the court 
pointed out, the only excuse given by the Board is that it would be 
unwise to disturb established bargaining patterns, but this excuse does 
not support the Board’s practice of denying craft severance in new 
plants in the favored group where there are no established bargaining 
patterns. Therefore, the Board’s special treatment of these four 
industries can rest, in the final analysis, only on the fact that the Board 
shut off craft severance in these industries when the National Tube 
doctrine was being applied. An industry which is just as integrated 


136 American Potash & Chem. Corp., 107 N.L.R.B. 1418, 1422 (1954). 
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and which has just as long a history of plant-wide bargaining but 
which did not have the good fortune to have a craft severance case 
come before the Board in the National Tube era must subject itself 
to craft severance under American Potash. 


Although the court’s decision does not rest on the ground that the 
American Potash rule is beyond the power of the Board, the whole 
thrust of the court’s decision is to undermine that rule. For if the 
Board is arbitarary is limiting the National Tube doctrine to four 
industries, it would not be any less arbitrary in extending that doctrine 
to the plate glass industry. What appears to disturb the court most is 
the rigidity of the Board’s approach. The court does not say the 
Board cannot limit craft severance in particular cases, but it indicates 
that the Board exceeds its power when it denies craft severance on an 
industry-wide basis. The most important point implicit in the court’s 
approach is the requirement that the Board obey the statutory man- 
date to decide in each case the appropriate unit, or at least apply rea- 
sonable criteria which are not arbitrary or discriminatory. 


The court’s further argument that the American Potash principles 
are bad because they place the determination of the craft representa- 
tion issue in the employees’ hands would appear at first glance to 
undermine the whole ‘Globe’ election procedure. However, there 
is not necessarily any inconsistency between the court’s criticism of 
American Potash and the continuation of ‘Globe’ elections. For the 
point of the court was that, by laying down a flat rule that granted 
severance whenever a true craft was requested by a traditional repre- 
sentative, the Board gave undue weight to the employees’ choice and 
failed to exercise its own judgment, while the rationale underlying the 
‘Globe’ procedure is that the employees’ choice is one factor among 
many to be considered, and will be decisive only when all the other 
factors have been considered and are found to be equally balanced.'*7 
Furthermore, the validity of the ‘Globe’ procedure would appear 
to be firmly established at this point in the Board’s history.*** 

The Supreme Court’s denial of certiorari in the Pittsburgh Plate 
Glass case leaves the American Potash*® rule open to attack in the 


187 See Craft Severance: The Doctrine of American Potash, 46 Va. L. Rev. 756, 


771 (1960) 

138 See discussion supra n. 7. 

139 Under Section 10 (f) of the Act, any person aggrieved by a Board order may 
have it reviewed in any circuit where the unfair labor practice occurred or where the 
ee or transacts business, or in the Court of Appeals for the District of 

olumbia. 
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Fourth Circuit, and petitions for review of this type of case will un- 
doubtedly increase in that circuit. Nevertheless, the Board has de- 
cided to adhere to the American Potash principles in a case where the 
integration argument was pressed vigorously as a ground for denying 
severance.’ It seems likely that other circuit courts will be called 
on to consider this problem and, if the Board does not review its 
position, the Supreme Court will probably be faced eventually with 
consideration of the soundness of the Board’s present approach. 

The problem of craft unit versus industrial unit has been one of the 
most difficult and complex that has confronted the Board in its admin- 
istration of the Act. Assisted by a minimum of statutory guidance 
and confronted during most of its existence by a split in the labor 
movement that added to its difficulties, the Board has attempted to 
strike a balance between the conflicting demands of a free choice of 
bargaining representative by employees and stability of labor rela- 
tions. The greatest difficulty with the policies which the Board has 
pursued is that it has often gone to extremes. Thus the American Can 
and National Tube approaches favored only stability at the expense 
of free choice, while the American Potash rule has exactly the opposite 
emphasis. 

Perhaps the best method of handling this difficult problem would 
be for the Board to return to a case by case approach and enumerate 
a number of criteria that would be taken into consideration in grant- 
ing or denying separate representation. Among these criteria would 
be: bargaining history both at the plant involved and in the industry 
of which the plant is a part; integration of operations; skills, functions 
and working conditions of the employees; and maintenance of craft 
identity by the group sought. In some cases all the criteria might be 
present, in other cases only a few; but at least the Board would be 
performing its statutory job of determining the appropriate unit in 
each case after a full review of all the factors. Where the considera- 
tions favoring an overall or separate unit were evenly balanced, the 
Board could continue to rely on the wishes of the employees, for it 
would have considered all the relevant factors. In dealing with a 


140 In E. I. DuPont de Nemours and Co., 126 N.L.R.B. No. 103 (1960), the Board 
rejected the employer’s reliance on Pittsburgh Plate Glass and the employer’s argu- 
ment that the integrated operations of its chemical plant precluded separate representa- 
tion. In a footnote the Board said: “With all due respect to the opinion of the Court 
in that case, the Board has determined to adhere to its policy, as expressed in Ameri- 
can Potash, . . . with respect to the severance of craft units.” But see concurring 
opinion of Member Fanning in Mallinckrodt Chemical Works, 129 N.L.R.B. No. 41 
at n.3 (1960). 
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problem of this sort where each case turns on its own peculiar facts, 
there is no reason for the Board to lay down rigid rules. There is, on 
the contrary, every reason for the Board to examine all the relevant 
factors and reach judgment on the whole case after balancing those 
considerations that point toward severance against those that point to 
the opposite conclusion. 

Although the AFL and CIO have healed their split, the issue of 
craft versus industrial unit and the contest for members between 
craft and industrial unions continues. It is true that the no-raiding 
agreements have apparently produced a decline in the number of 
Board contests between affiliates of the former AFL and former 
CIO."** However, there are current problems'*? such as the dispute 
over the contracting out of maintenance work by plants that are 
normally organized on an industrial basis, and the possible impact of 
automation on craft skills. Such problems promise to keep the issue of 
craft versus industrial unit bargaining an important one and to make 
it as thorny a problem in the future as it has been in the first quarter 
century of Board experience. 


a Krislov, The No-Raiding Agreements After Five Years, 10 Lab. L. J. 861 
(1959). 

142 The Labor-Management Reporting and Disclosure Act of 1959 amended section 
3(b) of the Act by authorizing the Board to delegate to its regional directors its 
section 9 powers to determine the appropriate unit. 73 Stat. 542 (1959), 29 U.S.C. 
§ 153(b) (Supp. I, 1959). Since section 3(b) also permits review of any action of a 
regional director, it would not seem that this amendment will have any important 
effect on Board policies toward the craft versus industrial unit issue. 
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I. INTRODUCTION 


“Contract Bar” is in general that field of labor law related to the 
NLRA which deals with the need for or propriety of an election 
to be conducted by the National Labor Relations Board in order to 
determine by majority vote of the employees, their representative, if 
any, for collective bargaining purposes, when there is already in 
existence between their employer and a union a contract purporting 
to fix their terms and conditions of employment and to accord the 
union bargaining agency status. 

Once labor and management have entered into a collective agree- 
ment evidencing a bargaining relationship, the fundamental and im- 
portant statutory objective of industrial stability and peace through 
encouragement of collective bargaining has ostensibly been achieved." 
For this reason, and because of the inviolability of contracts recog- 
nized generally by our jurisprudence, resistance in representation 
proceedings to the holding of an election, by either or both of the 
contracting parties, based upon their agreement, requires the Board 
to make a most serious and delicate policy judgment. Refusal to 
conduct an election preserves the status quo and presumably furthers 
the statutory purpose of encouraging collective bargaining and stabiliz- 
ing labor relations. But such administrative action also denies the 
affected workers the opportunity to select, change, or decline to 
have collective bargaining agents, and hence seemingly defeats the 
equally fundamental and important policy of the act to vouchsafe 
employees full freedom of choice of representatives.” When thus 


*A.B., 1932, Syracuse University; J.D., 1935, New York University School of Dae 
Professor of Law, Syracuse University College of Law, as of September, 1960. Hear- 
ing Examiner, Confidential Legal Assistant to the Chairman, and Assistant General 
Counsel, National Labor Relations Board, 1942-56. Director of labor relations and 
labor counsel, Metro Glass -Bottle Company, Inc., Jersey City, New Jersey, 1956-57. 
Member, Panel of Arbitrators, Federal Mediation and Conciliation Service, New 
York State Mediation Board, American Arbitration Association. 

1 National Labor Relations Act (Wagner Act), Ch. 372, § 1, 49 Stat. 449 (1935), 
— 151 (1958). 

id. 
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confronted with a “contract bar” issue, the Board must reach a deci- 
sion by balancing clashing objectives, which in different circum- 
stances complement each other and bring harmony to the statutory 
scheme. 

Essentially, the principles of contract bar developed by the Board 
over a period of twenty-five years by constant evaluation and re- 
appraisal, and trial and error, resulting in change and readjustment, a 
substantial amount of which has occurred recently, fall into two main 
categories. The first is concerned with whether or not the agreement 
actually stabilizes industrial relations in the manner contemplated by 
the act. If not, there is no cogent reason to deny an election. And 
the second involves the appropriate time to conduct an election, 
granted the contract is of sufficient stature to inject genuine stability 
into the bargaining relationship and is therefore formidable enough 
otherwise to preclude a Board-directed vote by the affected employ- 
ees. For the Board has determined broadly that, while for reasonable 
periods contractual relationships must remain undisturbed and in that 
measure industrial stability must be served, with freedom of choice of 
representatives suffering inversely, at appropriate intervals employees 
must be afforded the opportunity to express themselves and register 
their desires on the question of their representation for collective 
bargaining purposes.* Those who seek elections, moreover, must do 
so according to rules which so far as practicable take cognizance of 
the binding effect of contracts once made. Thus, a representation 
petition must be filed before the execution of the contract raised 
as a bar,* or within specified periods prior to its termination.® In the 
final analysis, these rules relate to the appropriate time to hold an 
election, notwithstanding a contract, and are consequently of the 
second category. 

Admittedly, certain rulings are not susceptible of such easy classi- 
fication. Indeed, some may seem to lie within both categories. For 
example, a contract which does not cover the employees sought in 
the representation petition will not prevent an election.* This rule 
seems to fall in neither category; yet it could validly be argued that 
stability for the employees concerned is not attained by a contract 
not encompassing them and hence the situation is in the first class. 


3 See Pacific Coast Ass’n of Pulp & Paper Mfrs., 121 N.L.R.B. 990 (1958). 
— Metal Furniture Co., 121 N.L.R.B. 995 (1958). 


® Appalachian Shale Prods. Co., 121 N.L.R.B. 1160 (1958). 
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Furthermore, a contract of no fixed duration is not a bar for any 
period.’ The Board predicated this ruling on the want of industrial 
stability inherent in such an agreement. Yet the absence of a specific 
term would seem to render the contract vulnerable also on the ground 
of time, as it is binding on the contracting parties solely from day to 
day and it cannot draw from itself any preclusionary impact, certainly 
insofar as a rival union is concerned. 

Later discussion of the Board’s contract bar rules will follow the 
two-category analysis, and each principle considered will be placed 
in that classification which seems more applicable. 

Neither time nor allotted space will permit a comprehensive histori- 
cal treatment of each contract bar principle discussed.”* Suffice it to 
say that the problem of how to regard a contract in representation 
proceedings arose during the very early days of the Board’s existence.* 
And the contract bar rule has taken on such proportions that it is 
acknowledged and used directly and indirectly in the 1959 amend- 
ments to the statute. That its effects were bound to impinge upon 
the unfair labor practice area of the Board’s jurisdiction was apparent 
at once, long before the 1959 amendments, if only because the dis- 
missal of a petition bottomed upon contract bar affirms the binding 
nature of the relationship between the contracting parties and im- 
plies that the employer has an affirmative obligation to continue to 
bargain with the contracting union as the statutory agent for the 
employees.’ Then, too, certification of a non-contracting union, 
which emerges victorious from an election directed by the Board in 

7 Pacific Coast Ass’n of Pulp & Paper Mfrs., supra note 3. 

7a For additional material on contract bar, the reader is referred to the following 
sources: Van Arkel, Twenty Years of the NLRB: Unit and Contract Bar Problems in 
Representation Cases, 16 Ohio St. L.J. 360 (1955) ; Cox, The Legal Nature of Col- 
lective Bargaining Agreements, 57 Mich. L. Rev. 1 (1958); Freidin, The Board, the 
“Bar,” and the Bargain, 59 Colum. L. Rev. 1 (1959); Naumoff, The New NLRB 
Contract Bar Rules (Summary and Evaluation), 12 N.Y.U. Annual Conf. on Labor 
253 (1959); Note, The Schism Doctrine, 45 Va. L. Rev. 211 (1959); Thatcher, 
Schism as an Exception to Contract Bar—A Protest, 45 Va. L. Rev. 233 (1959); 
Summers, Union Schism in Perspective: Flexible Doctrines, Double Standards, and 
Projected Answers, 45 Va. L. Rev. 261 (1959). 

8 New England Transp. Co., 1 N.L.R.B. 130 (1936); Black Diamond S.S. Corp., 
2 N.L.R.B. 241 (1936). Development of the contract bar concept can be traced from 
these cases through Superior Elec. Prods. Co., 6 N.L.R.B. 19 (1938), and to National 
Sugar Ref. Co., 10 N.L.R.B. 1410 (1939), in which the Board, presumably for the 
first time, unmistakably relied solely on a 1-year collective agreement in affirmatively 
rejecting an application for a current determination of representatives. 

9NLRA 8§ 8(b)(7)(A) and 8(f), 73 Stat. 519 (1959), 29 U.S.C. §§ 158(b)- 
(7) (A) and 158(f) (Supp. I, 1959). These are entirely new sections added by the 
legislation of 1959. Specific mention of contract bar is found in the final proviso of 
the former section, and the principle is plainly implied in the latter. 


10 Cf. NLRB v. Sanson Hosiery Mills, Inc., 195 F.2d 350 (5th Cir. 1952), cert. 
denied, 344 U.S. 863 (1952). 
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the face of a collective agreement found not to be a bar although still 
very much in existence, raises the question, apparently answered by 
the Board in the negative,"’ whether the employer may insist that the 
certified union adopt the contract without benefit of compelling any 
further bargaining. Here, again, the protrusion of contract bar into 
the unfair labor practice field is plainly demonstrated. 

A few final words before the Board’s current doctrines are treated. 
It is beyond the scope of this article to consider contract bar in deau- 
thorization cases,’* or bars such as a union’s positive undertaking 
in writing not to organize or represent a specific group of employees.”* 
The former is not a matter which pertains to representation proceed- 
ings; and the latter, dealing with waiver, does not relate to the policy 
of the act to settle industrial unrest through affirmative collective 
bargaining and is consequently outside the purview of contract bar 
as it is generally understood. Similarly, neither the bar of a certifica- 
tion,"* nor the statutory prohibition against more than one valid 
election within one year,” is discussed, as in both instances the obstacle 
to a redetermination of representatives by a poll of the affected em- 
ployees does not stem from a collective agreement. 

Reference has already been made to recent substantial changes in 
the Board’s contract bar rules. They were inaugurated after the 
Board invited interested parties to state their views and opinions on 
a variety of contract bar topics. As the Board said:** 


Periodic reappraisal of the policy [of contract bar] is held desirable 
both in order to make adaptations indicated by the Nation’s chang- 
ing industrial life and for the purpose of the possible codification 
and simplification of the contract-bar doctrine as developed over 
many years. 


II. PrincipLes or Contract BAR—THE AGREEMENT AS A 


STABILIZING FoRCE 


To be regarded as a bar the collective agreement must be in writing 





1 Hershey Chocolate Corp., 121 N.L.R.B. 901 (1958). 

12 For the rule in such proceedings, see Great Atlantic & Pacific Tea Co., 100 
N.L.R.B. 1494 (1952). 

18 On this point, see The Cessna Aircraft Co., 123 N.L.R.B. 855 (1959). 

14 As to the effect of prior determinations of representatives, see Centr-O-Cast & 
Eng’r Co., 100 N.L.R.B. 1507 (1952). 

156] Stat. 143 (1947), 29 U.S.C. §159 (c)(3) (1958). See in this connection 
R. L. Polk & Co., 123 N.L.R.B. 1171 (1959) ; Thiokol Chemical Corp., Redstone Div., 
123 N.L.R.B. 888 (1959). 

1623 NLRB Ann. Rep. 21 (1958). 













454 THE GEORGE WASHINGTON LAW REVIEW 


and duly executed by all the contracting parties.'’ Thus, neither an 
oral contract nor a written contract orally extended may preclude an 
election; nor may an agreement not signed by each and every one of 
the parties have that effect.** Even though considered by the parties 
as consummated, and made operative by them in essential respects, the 
contract will not serve as a bar unless all parties have signed it.’® But 
the absence of a formal instrument will not deprive the agreement of 
the parties of its effectiveness as a bar, if it is evidenced by a written 
and signed offer and a written and signed acceptance.” 

Unless the contract itself expressly provides that ratification by the 
membership of a union is a precondition to its binding effect upon 
the parties, the agreement will be deemed a bar immediately, though 
such union action, required by an agreement debors the contract, or 
the union’s constitution and by-laws, is lacking.** When distinctly 
specified in the agreement as a condition precedent to contractual 
validity, however, ratification is first needed before the agreement 
may operate as a bar.?* 


A collective agreement must comply with three additional require- 
ments in order to qualify as a bar. It must plainly embrace the em- 
ployees sought by the petition, envisage an appropriate unit, and grant 
recognition to the contracting union as the exclusive bargaining agent 
for all the affected employees and not merely as the representative for 
union members alone.** 

A master contract is no bar to an election at one of a number of an 
employer’s plants, unless it is clear that the agreement applies to and 
is the basic understanding for the plant in question.** If executed be- 
fore any employees are hired, a contract is no bar; indeed, it will not 
prevent an election when executed prior to a substantial increase in 
personnel, unless at least 30 per cent of the staff working at the time 
of the representation hearing were employed on the execution date 
and 50 per cent of the job classifications in existence at the time of 


17 Appalachian Shale Prods. Co., supra note 6, at 1162. Before the representation 
petition is filed, the agreement must be reduced to writing and signed by all the 
parties. Rules governing the timeliness of petitions and related matters are discussed 
in the following section of this article in connection with the appropriate time for 
holding elections. 

18 Appalachian Shale Prods. Co., supra note 6, at 1161. 

19 Td. at 1162. 

20 Thid. 

21 Td. at 1163. 

22 Thid. 


23 Thid. 
241d. at 1164. 
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hearing were in being on the execution date.” An election will be 
directed, notwithstanding a contract, if there are major changes in the 
nature of an employer’s operations involving a considerable proportion 
of the affected employees. Thus, there is no contract bar where there 
is a merger of two or more operations resulting in the creation of an 
entirely new operation with major changes in personnel, or a resump- 
tion of operations with new employees at either the same or new 
location after an indefinite period of closing.** But a mere relocation 
of operations, accompanied by a transfer of a considerable proportion 
of the employees to another plant, without a change in the character 
of jobs and the functions of employees in the contract unit, will not 
prevent the applicable agreement from serving as a bar.” However, 
the assumption of operations by a purchaser in good faith will not 
permit a collective agreement with his predecessor to operate as a 
bar, when the purchaser has not also assumed the obligations of the 
contract.”* 


Similarly, a contract found wanting in achieving stability, because 
it has no fixed duration, will not be a bar for any period.” Encom- 
passed by this rule are agreements which are to last until bargaining 
negotiations are concluded and a final contract is executed; are of 
indefinite duration; lack expiration or duration provisions; or are 
terminable at wi 


Substantial terms and conditions of employment which bring 
stability to the bargaining relationship must be included in a collec- 
tive agreement to enable it to preclude an election.** If limited to 
wages only, or to several provisions not deemed substantial, the con- 
tract will not constitute a bar.*? 


Moreover, a contract will not be allowed to prevent an election 
unless its union-security provisions, if any, conform to the require- 
ments of the statute.** Hence, a contract is no bar if it contains a 


25 General Extrusion Co., 121 N.L.R.B. 1165 (1958). 

261d. at 1167. 

27 Id. at 1168. 

28 Ibid. 

a Coast Ass’n of Pulp & Paper Mfrs., supra note 3. 
id. 

= paprtetinn Shale Prods. Co., supra note 6, at 1163. 


33 6] Stat. 140, 144 (1947), 29 U.S.C. §§ 158(a) (3), 159(e) (1958). Keystone Coat, 
Apron & Towel Supply Co., 121 N.L.R.B. 880 (1958). For a detailed and able treat- 
ment of the Keystone case and its ramifications, see the section, entitled, “V. Contract 
Bar and Union Security Agreements,” of a symposium on “Union Security Under the 
Taft Hartley Act,” appearing at 11 Syracuse L. Rev. 37, 57-63 (1959). 
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union-security clause which on its face fails to comply with the limi- 
tations imposed by the act, or which has been found to be unlawful 
in an unfair labor practice proceeding.* Contracts do not amount to 
bars if they include: union-security provisions which do not express- 
ly grant old non-member employees the statutory 30-day grace period 
for joining the contracting union; clauses deferring the effectiveness 
of union-security provisions considered invalid for bar purposes, or 
purporting to rescind or cure such clauses by amendment; or am- 
biguous union-security provisions which may be interpreted as either 
lawful or unlawful because the language is not clear or is in general 
terms.*° To assist labor and management to draft union-security 
clauses that will not eliminate as bars contracts of which they form a 
part, the Board prepared the following prototype:* 


It shall be a condition of employment that all employees of the 
Employer covered by this agreement who are members of the Union 
in good standing on the effective date of this agreement shall remain 
members in good standing and those who are not members on the 
effective date of this agreement shall, on the thirtieth day [or such 
longer period as the parties may specify] following the effective 
date of this agreement, become and remain members in good stand- 
ing in the Union. It shall also be a condition of employment that 
all employees covered by this agreement and hired on or after its 
effective date shall, on the thirtieth day following the beginning 
of such employment [or such longer period as the parties may 
specify] become and remain members in good standing in the 
Union. 


Also, a contract will not be regarded as a bar if it contains a dues 
check-off provision which on its face fails to conform with section 
302(c)(4) of the Labor Management Relations Act, 1947, as 
amended.** Since the Department of Justice is primarily responsible 
for the enforcement of this section, the Board accepts the Depart- 
ment’s interpretation of its meaning; therefore, the Board gave effect 
to the Department’s construction that “membership dues,” as used in 
the section, includes initiation fees and assessments, and found valid 


34 Keystone Coat, Apron & Towel Supply Co., supra note 33, at 883. 

35 Td. at 884. 

36 Id. at 885; see also the Board’s amendment to the Keystone case of January 23, 
1959 (where the effective date of the agreement is made retroactive, the execution 
date — be substituted for the effective date). 

Ibid. 
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for contract bar purposes a clause prescribing that “dues, initiation 
fees, etc.” be checked off.** 

Inquiry into the stability afforded by a collective agreement is also 
warranted when the contracting union is affected by a schism among 
its constituents, or allegedly has become defunct and incapable of 
acting in its representative capacity. Whether or not the contracting 
agent is defunct, when a sufficiently far-reaching schism is present an 
election will be conducted.** Such a schism will be found to exist 
when it grows out of a basic intraunion conflict, one that concerns 
policy at the highest level of an international union affiliated or un- 
affiliated with a federation.*° Though local disaffiliation action stems 
from a basic intraunion conflict, it will not justify an election unless 
it is taken at an open meeting called without regard to constitutional 
restrictions, but with due notice to members in the bargaining unit, 
for the purpose of disaffiliation based upon reasons relating to the 
conflict, and unless it is taken a reasonable time after the conflict and 
results in confusion unstabilizing the bargaining relationship.** Un- 
stabilizing confusion exists whenever the disaffiliation action results 
in the employer being confronted with two organizations, each assert- 
ing with some color of right to be the organization previously chosen 
by the employees as their bargaining agent.** Disaffiliation action of 
the nature described will warrant an election, despite an existing 
agreement, whenever—though not only where—it is coterminous in 
scope with the contract unit; if two or more locals are joint representa- 
tives, unstabilizing confusion is also present when disaffiliation action 
is taken by the members of one or more of the locals and concerns 
a substantial number of all the employees in the contract grouping.** 

If unable or unwilling to represent the employees concerned, the 


38 William Wolf Bakery, Inc., 122 N.L.R.B. 630 (1958). See also Stewart Die 
Casting Div. of Stewart Warner Corp., 123 N.L.R.B. 447 (1959). For another con- 


tract bar case germane to section 302(c) (4), see Zangerie Peterson Co., 123 N.L.R.B. 
1027 (1959). 


so taershey Chocolate Corp., supra note 11, at 911. 
40 Td. at 906. 


41 Tbid, 

421d. at 909. Each condition is a sine qua non to an election 

483 Ibid; see also St. Louis Bakery Employers Labor Council, 121 N.L.R.B. 1548 
(1958). In Hershey the Board also determined: that its rulings will not depend on 
which type of section 9(c) petition has been filed, but will remain constant irrespective 
of who institutes the representation proceeding ; that it will allow unlimited inter- 
vention; that it will grant severance elections from the contract unit if otherwise 
proper ; that the employees will be given the opportunity to choose no union; that the 
certified union may voluntarily assume the existing contract but will not be compelled 
to do so; and that assignment of the contract will not cause it to be a bar if the 
prescribed schism requirements are met. 
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contracting union is regarded as defunct and its agreement will not 
foreclose an election.** But temporary inability to act is not de- 
functness; and the loss of all members is not tantamount to defunct- 
ness if the representative otherwise continues in existence and is able 
and willing to represent the employees.** Only when an international 
union or intermediate body is a signatory to the collective agreement 
will its ability and desire to assume the representative functions 
of a local which is incapable of performing such acts be considered 
as relevant to the issue of defunctness.*® 


Ill. Principces or Contract BAaR—THE APPROPRIATE [TIME FOR AN 
ELECTION 


Assuming that in the Board’s view the contract in all respects 
stabilizes industrial relations, its duration, if for a fixed time, must next 
be considered. For freedom of choice must be permitted at reasonable 
intervals if this important guarantee, which the statute offers em- 
ployees, is to be real and meaningful. A valid contract having a fixed 
term or duration, the Board has ruled, shall constitute a bar for as 
much of its term as does not exceed two years.*’ Any agreement whose 


specified term is beyond two years is deemed to be only a two-year 
contract for bar purposes, despite the fact that a substantial segment 
of the particular industry involved is covered by agreements of longer 
duration.** 


Obviously, if there is no contract, the time is ripe for an election. 
No possible obstacle to a free choice of representatives is present. But 
representation claims must be made and elections must be sought. 
In this context freedom of choice has no substance unless it is activated. 
Time does not stand still, moreover, and contracts may be in the mak- 
ing—or about to be renewed, modified or terminated. It consequently 
becomes important to examine the nature and timeliness of a claim to 
representation, or an application for an election, in relation to the 
status of a collective agreement, the position of the contracting 
parties and the surrounding circumstances. 


44 Hershey Chocolate Corp., supra note 11, at 911. 

45 Ibid. 

46 Ibid. 

47 Pacific Coast Ass’n of Pulp & Paper Mfrs., supra note 3. The term of a contract 
is to be measured from its effective rather than its execution date, whether the 
effective date is made retroactive or prospective. Benjamin Franklin Paint & Varnish 
Co., 124 N.L.R.B. No. 3 (1959). 

48 Pacific Coast Ass’n of Pulp & Paper Mfrs., supra note 3. 
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To avoid the bar of a contract, a movant must normally act before 
the agreement is executed. When an incumbent union continues to 
claim representative status, a contract later made by the employer with 
a rival will not preclude an election.** Likewise, if a nonincumbent 
union has refrained from filing a representation petition with the 
Board in reliance on the employer’s conduct indicating it had been 
granted recognition or that it was to obtain a contract without the 
need for an election, an agreement subsequently entered into between 
the employer and a rival union will not operate as a bar. These are 
substantial representation claims which precede a contract and there- 
fore surmount any obstacle to an election. But where the claim is not 
substantial, it will not serve to circumvent the bar of a contract. 
Nothing less than a petition filed with the Board prior to the execu- 
tion of the contract will have that effect.** Yet an agreement effective 
immediately or retroactively will be a bar if the petition is filed on the 
same day, but hours or minutes before, the contract is made, unless 
the employer has been informed of the filing of the petition at the 
time of execution; when filed a day before the execution of the con- 
tract, the petition will in any case compel an election. 

If a petition is not seasonable in regard to the execution date of the 
contract, ordinarily the next opportunity for an election is toward 
the terminal date of the agreement. But the election must not be 
sought too early or too late. The petition must be filed with the Board 


not more than 150 days, nor less than 60 days, before the contract’s 
date of termination. 


49 Deluxe Metal Furniture Co., supra note 4, at 998. 
50 Thid 


51 Tbid. No longer in effect is the rule of General X-Ray Corp., 67 N.L.R.B. 997 
(1946), that a bare claim followed by a petition within ten days prevents a contract 
made after the claim and before the petition from barring an election. 

52 Td. at 999. Lack of employer knowledge is immaterial when the petition is filed 
a day before the contract is executed. Midnight is the determinative time. A petition 
filed before midnight will not be barred by a contract executed after midnight, though 
the agreement be the result of uninterrupted negotiations and the employer is unaware 
of the filing of the petition. Timeliness of the petition is judged by when it is 
received in the Board’s Regional Office. Although the original petition is subsequently 
amended, its filing date controls if it contemplated or identified with reasonable accu- 
tracy the employer, operations or employees concerned, and the amendment does not 
substantially enlarge the character or size of the unit or the number of employees 
covered. The filing date of the original petition also governs when a favorable ruling 
is made on an appeal from a Regional Director’s dismissal or on a motion for recon- 
sideration of a Board decision. For all the foregoing rules, see the Deluxe case, 
supra note 4. 
_ 53 Deluxe also holds that when the effective date of a contract is prospective, time- 
liness of a petition will be gauged by that date rather than the earlier execution date. 

541d. at 1000. Combining this rule with that affecting the reasonableness of a con- 
tract’s term, where there is in existence an agreement of more than 2 years’ duration, 
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A petition filed more than 150 days before the expiration date of a 
contract will be dismissed; nor does the petition become timely, if 
so filed, merely because the contracting parties give notice to modify 
or modify substantive provisions of the agreement, irrespective of 
whether or not the contract contains a modification provision and 
regardless of the breadth of any such provision. But if there is some 
reasonable indication during preliminary investigation that the con- 
tract is not a bar because of rules previously explained, such as those 
relating to schism, defunctness, illegal union security and the like, a 
hearing will be held on a “premature” petition; and if the case reaches 
the Board for decision on or after 90 days preceding the agreement’s 
terminal date, the petition in no event will be dismissed, apart from 
the final outcome, if any, of the basic contract bar issue on which the 
case was sent to hearing.®* And the 150-day doctrine is inapplicable 
where a contract has ceased to be effective, as a practical matter, be- 
cause of the seasonal character of the industry in which the employer 
is engaged.” 

Petitions of all types filed during the 60-day period immediately 
preceding and including the expiration date of a contract will also 
be dismissed. Parties to an expiring contract are thus granted an 
opportunity to renegotiate their agreement insulated from the un- 
settling effect of a rival petition. To repeat, however, a petition filed 
more than 60 days before the terminal date of the contract, but not 
more than 150 days prior to the terminal date, will be processed to 
an election. In the event the petitioner is guilty of late filing, the 
petition will be dismissed regardless of the conduct of the contracting 


a petition must be filed nor more than 150 days, nor less than 60 days, before the 
end of the first 2 years of the contract, or after the first two years have expired. The 
Steck Co., 122 N.L.R.B. 12 (1958). 

55 Deluxe Metal Furniture Co., supra note 4, at 999; Western Elec. Co, % 
N.L.R.B. 54 (1951). 

56 Deluxe Metal Furniture Co., supra note 4, at 999; see also St. Louis Independent 
Packing Co., 122 N.L.R.B. 887 (1959). 

57 Deluxe Metal Furniture Co., supra note 4, at 1000; see also Cooperative Azucar- 
era Los Canos, 122 N.L.R.B. 817 (1958). 

58 Deluxe Metal Furniture Co., supra note 4, at 1000; Nelson Name Plate Co., 
122 N.L.R.B. 467 (1958). This rule applies to seasonal industries. Nelson Name Plate 
Co., supra. And it is effective though the contract may contain an automatic renewal 
clause, and irrespective of the length of the renewal period in any such clause. Deluxe 
Metal Furniture Co., supra note 4. If there is an automatic renewal clause specifying 
an interval other than 60 days, the contractual period will govern the parties i 
as permitting or forestalling automatic renewal is concerned; the 60-day period con- 
trols timeliness of petitions, but does not change the automatic renewal date provided 
, eeen or insert a renewal clause in an agreement where none otherwise exists. 

i 
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parties during the 60-day period.” Should the contract expire, whether 
by the forestalling of an automatic renewal clause, or by the arrival 
of a fixed terminal date, and no new agreement has been executed 
within the 60-day period, a petition filed after the expiration date is 
timely, provided it precedes the execution or effective date (which- 
ever is later) of any new agreement that may be made after the 60-day 
interval has elapsed.” It also follows that a petition filed after the 
60-day period, but following the effective date of a contract made 
within that interval, will be deemed unseasonable.” Needless to say, 
the 60-day rule does not apply if the agreement will not preclude an 
election because of other contract bar rules.” 

Under the foregoing 60-day principles, whether a contract has been 
automatically renewed, or its renewal has been forestalled, is an im- 
portant question to decide only with respect to a petition filed after 
the contract’s expiration date. Any notice of a desire to negotiate 
changes in an agreement with an automatic renewal clause which is 
received by the other contracting party immediately preceding the 
automatic renewal date,“ will prevent renewal for contract bar pur- 
poses, in spite of a provision or an arrangement for continuation of 
the agreement during negotiations, and notwithstanding the form of 
the notice.“ In addition, timely notice to amend will be deemed to 
forestall automatic renewal regardless of the failure of the parties to 
take action within a prescribed period of time as required by the 
agreement, the rejection of the notice, or the withdrawal of the 
notice.* Also, abandonment of the administration of the contract 
precludes its automatic renewal.® 

Untimely notice under an automatic renewal clause may not be 
waived by the conduct of the recipient; nor may the recipient by 
conduct treat the contract as though seasonable notice had been 
sent.” Although the parties, subsequent to tardy and consequently 
ineffective notice, may otherwise end their renewed contract, whether 

59 Deluxe Metal Furniture Co., supra note 4, at 1001. 

60 Thid. 

$1 Tbid. 

62 National Brassiere Prods. Corp., 122 N.L.R.B. 965 (1959) ; Stewart Die Casting 
Div. of Stewart Warner Corp., supra note 38. 

68 The automatic renewal date, as already indicated, is that day prior to which notice 
must be given to prevent the contract from renewing for whatever additional period the 


agreement provides. 
i" Metal Furniture Co., supra note 4, at 1002. 


6 Ibid. 
&7 Thid. 
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or not there has been termination is an issue cognate only to the time- 
liness of a petition filed after the 60-day period. Assuming such 
termination, the 60-day interval prior to the normal terminal date 
applies notwithstanding, and furnishes an insulated period during 
which a petition will be dismissed.** To judge the timeliness of a 
petition filed thereafter, a contract terminated following late notice 
and not supplanted by a new agreement reached during the 60-day 
interval will be regarded as a contract for a fixed term or one whose 
automatic renewal was prevented.” A written agreement which, after 
the termination of the old automatically renewable contract, reinstates 
it, will be treated as a new contract.*° 

Termination of any contract during the 60-day interval does not, 
as indicated above, make timely a petition filed within that period.” 
Terminated contracts, however, do not ordinarily serve as bars.” 
For contract bar purposes, a contract is considered terminated if 
ended by mutual assent, pursuant to its terms, or if a notice of termi- 
nation or cancellation is given in consequence of a substantial breach 
such as disregard of a no-strike clause.”* 

Where a contract contains separate modification and automatic 
renewal clauses, each of which requires notice about the automatic 
renewal date, or the modification clause provides for notice at any 
time and notification is given shortly before the automatic renewal 
date, the notice will be treated as one to prevent automatic renewal.” 
Renewal will not be regarded as forestalled, however, where a modi- 
fication notice is given under a contract which provides expressly 
that the contract shall be renewed despite notice to modify.” 

Mid-term modification has been mentioned, to some extent, in 
connection with the 150-day or premature petition rule. Regardless 
of its ambit, no mid-term modification provision, nor any action pursu- 
ant thereto short of actual termination, will erase the agreement as 
a bar unless, as noted above, a notice is given immediately before the 
automatic renewal date of the contract.* This rule applies although 
the modification clause allows unilateral termination by notice if an 

68 Ibid. 

69 Thid. 

70 Ibid. 

711d. at 1003. 

72 Thid. 

73 Ibid. 

74 Ibid. 


75 Tbid. 
76 Id. at 1004. 
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accord is not reached, or permits a strike or lockout in support of 
demands made during negotiations with the subsequent right to 
terminate.”’ 

It has long been established that prematurely extended agreement 
will not bar a petition timely filed in relation to the original contract’s 
expiration date.’* But to be timely under current rules the petition 
must be filed not more than 150 nor less than 60 days before the 
original contract’s terminal date.® A contract will be deemed prema- 
turely extended if during its existence the parties extend its term by an 
amendment or new agreement.*° However, premature extension is not 
found when the amendment or new agreement is made during the 
60-day interval preceding the terminal date of the old contract, or 
after the terminal date of the old contract if notice forestalling auto- 
matic renewal is given or if there is no automatic renewal clause; nor 
will the Board use the premature extension rule to bar a determination 
of representatives when the old contract would not have precluded an 
election because of other contract bar rules.** 


IV. Conclusion 


It is apparent at a glance that the Board has formulated its con- 
tract bar principles after careful study and weighty deliberation. 
Rules which have been evolved reflect an earnest effort to reconcile 
stability and freedom of choice in terms of industrial reality, with 
due regard for the sanctity of contracts that are in consonance with 
the letter and spirit of the collective bargaining statute, and with 
appropriate safeguards for the protection of the individual employee’s 
right to voice his desires and the democratic concept of majority rule. 
To the Board’s further credit, the enunciated principles are clear and 
intelligible, informing contracting parties, and those seeking elections 
despite existing collective agreements, precisely where they stand 
and how they may act. 

Codification and simplification have largely been accomplished. 
But whether or not the rules will do justice is a question time alone 
will answer, after they have been applied for periods affording suffi- 


77 Tbid. 

78 Wichita Union Stockyards Co., 40 N.L.R.B. 369 (1942). 

79 See Pacific Coast Ass’n of Pulp & Paper Mfrs., supra note 3; Sequim Lumber & 
Supply Co., 123 N.L.R.B. 1097 (1959). 

80 Deluxe Metal Furniture Co., supra note 4, at 1001; see also Pacific Coast Ass’n 
of Pulp & Paper Mfrs., supra note 3. 

81 Deluxe Metal Furniture Co., supra note 4, at 1002. 
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cient opportunity for fair testing. There is danger in the blind appli- 
cation of inelastic principles. And the wish for certainty, clarity, and 
simplicity, if strong enough, can become a single-minded fetish which 
brings that danger closer and makes it real. When cases are mechani- 
cally decided by automatically placing them in ironclad categories 
without thought for the effects which are wrought, wisdom has fled 
and justice is dispensed by rote. Important though it is to have under- 
standable and inelaborate contract bar rules, it is a matter of greater 
necessity to administer the statute ably and well, by the use in all 
instances of expert judgment sensitively applied to the particular facts 
of a given situation. No doubt the Board will be vigilant to avoid 
the pitfalls and quick to remedy any wrongs that may result. 

Depending on time and circumstance, the Board as a policy matter 
may wish to give freedom of choice more weight than stability, or 
to effect the converse, in working out an accomodation between these 
two basic statutory concepts. Through the vehicle of the contract- 
bar doctrine the Board may follow whichever course it has thought 
it wise to pursue. Furthermore, the Board’s unwillingness to view as 
bars collective agreements not conforming to statutory union-security 
and dues check-off requirements reflects its implementation of still 
another policy. It utilizes the contract bar rule to discourage certain 
conduct proscribed as unlawful by the NLRA and other portions 
of the Labor Management Relations Act, 1947, as amended, finding, 
in technical effect, that agreements which do not measure up to 
statutory standards prescribed for union-security and dues check-off 
do not achieve true industrial stability as contemplated by law, and 
are therefore no obstacle to elections. 

Possibly there will be attempts by interested parties to induce the 
Board to extend this latter policy of indirectly deterring illegal activ- 
ity, through use of the contract bar doctrine, by contentions in rep- 
resentation proceedings that a collective agreement somehow con- 
cerned in the contracting union’s violation of provisions of the new 
Labor-Management Reporting and Disclosure Act of 1959* should 
not be accorded the stature of a bar. Thus, for example, it may be 
urged that, because the responsible official of a contracting union has 
refused to furnish a copy of the agreement to a covered employee who 
requested it, the contract should not be upheld as a bar to an election, 
inasmuch as section 104 of that act has been flouted. 


82 73 Stat. 519 (1959), 29 U.S.C. §§ 153-531 (Supp. I, 1959). 
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Here, again, caution and prudence are indicated. For overzealous 
effectuation of such other labor legislation, with which the Board is 
not directly concerned, may possibly result in harm to the employees 
in the contract unit. To be sure, the new federal legislation under- 
lines their individual membership rights and safeguards those rights 
against trespass by unions of which they are members; to a much 
lesser degree, as in the example given, certain individual rights of 
employees who are not members are established and enforced in rela- 
tion to a contracting union which represents them for bargaining 
purposes. Still, so to treat the contract may disrupt a stable relation- 
ship from which the employees benefit; and it may undermine a union 
the employees actually desire, and whose leadership may require 
chastening or changing, or both, purely as an internal matter. In such 
circumstances, it may be wiser for the Board to let well enough 
alone, taking cognizance of the remedies afforded individual employees 
by the new act itself whenever its provisions are contravened, 
remedies which in some instances are available to the employees 
directly as well as though the intervention of another federal agency. 

Although the Board has been loath to delve into the relationship 
between employee member and union in carrying out its statutory 
functions, the new legislation has made this relationship the subject 
of extensive federal control. It is conceivable that the Board will be 
called upon more and more in administering the NLRA to consider 
the letter and spirit of the new legislation and indirectly to effectuate 
the latter’s purposes. Sensitive judgment and expertise will be espe- 
cially needed in this delicate field to integrate the policies of the 
NLRA with those of the other federal labor legislation, and on 
balance to do justice to all. “Contract Bar,” among other Board doc- 
trines, may require reevaluation in the light of the new legislation and 
its objectives. 





ORGANIZATIONAL PICKETING AND 
OUR NATIONAL LABOR POLICY 


Jerry D. Anker* 
Goldberg, Feller and Bredhoff, Washington, D. C. 


The Labor Management Reporting and Disclosure Act of 1959 
amended the Taft-Hartley Act in several significant respects.’ One 
of the most important of the new amendments was the creation of a 
new union unfair labor practice, which for the first time places sub- 
stantial restrictions on the right of a union to picket for organizational 
or recognitional purposes.? This new provision, which is section 
8(b) (7) of the amended act,’ makes it an unfair labor practice for 
a labor organization 


(7) to picket or cause to be picketed, or threaten to picket or 
cause to be picketed, any employer where an object thereof 
is forcing or requiring an employer to recognize or bargain 
with a labor organization as the representative of his employ- 
ees, or forcing or requiring the employees of an employer to 
accept or select such labor organization as their collective bar- 
gaining representative, unless such labor organization is cur- 
rently certified as the representative of such employees: 


(A) where the employer has lawfully recognized in ac- 
cordance with this Act, any other labor organization 
and a question concerning representation may not 
appropriately be raised under section 9(c) of this Act, 

(B) where within the preceding twelve months a valid 
election under section 9(c) of this Act has been con- 
ducted, or 

(C) where such picketing has been conducted without a 
petition under section 9(c) being filed within a reason- 


*A.B., 1955, LL.B., 1958, Harvard. Member of the District of Columbia Bar. 
Assistant General Counsel, United Steelworkers of America. 


1 The Taft-Hartley amendments are found in Title VII of the act, 73 Stat. 541-46, 
29 U.S.C. §§ 153-87 (Supp. I, 1959). 

2 See NLRB v. Drivers Local 639, 362 U.S. 274 (1960), in which the Supreme 
Court, reversing the Board, held that section 8(b)(1)(A) of the Taft-Hartley Act, 
61 Stat. 140 (1947), 29 U.S.C. § 158(b)(1)(A) (1958), placed no limitations on the 
right of a minority union peacefully to picket to gain recognition. 

373 Stat. 542 (1959), 29 U.S.C. § 158(b) (7) (Supp. I, 1959). 
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able period of time not to exceed thirty days from the 
commencement of such picketing: Provided, That 
when such a petition has been filed the Board shall 
forthwith, without regard to the provisions of sec- 
tion 9(c) (1) or the absence of a showing of a sub- 
stantial interest on the part of the labor organization, 
direct an election in such unit as the Board finds to 
be appropriate and shall certify the results thereof: 
Provided further, That nothing in this subparagraph 
(C) shall be construed to prohibit any picketing or 
other publicity for the purpose of truthfully advising 
the public (including consumers) that an employer 
does not employ members of, or have a contract with, 
a labor organization, unless an effect of such picket- 
ing is to induce any individual employed by any other 
person in the course of his employment, not to pen 
up, deliver or transport any goods or not to perform 
any services. 


Nothing in this paragraph (7) shall be construed to permit any 
act which would otherwise be an unfair labor practice under this 
section 8 (b). 


This new statute presents enormous problems of application and 
interpretation, and promises to provoke much litigation. A great num- 
ber of cases are already pending.* This article will not deal with those 
problems, however, since they have been described elsewhere as 
adequately as it is possible to do so this early in the life of a statute.* 
Rather, it will be the purpose of this article to analyze and evaluate 
the policy which underlies this new statute. 

By favoring the interest of unorganized workers to remain un- 
organized over the interest of organized workers to extend their 
organization by peaceful concerted activities, section 8(b)(7) goes 
to the heart of our federal labor policy. This article examines the ra- 
tionale upon which this statute was based, and attempts to review 
the basic objectives of the federal labor statutes to determine whether 


4 Because of the difficulty of many of the problems of interpretation of § 8(b) (7), 
the Board took the unusual step of hearing oral argument (Sept. 8, 1960) on four 
selected cases which raise a number of these problems: International Hod Carriers’ 
Union, Local 840, Case No. 17-CP-2; Hotel Workers, Local 681, Case No. 21-CP-4; 
Chefs Local 89, Case No. 2-CP-12; Teamsters Union, Local 705, Case No. 13-CP-3. 

5 See, e.g., Dunau, A Preliminary Look at Section 8(b)(7), 48 Geo. LJ. 371 
(1959) ; Ryan, Recognition, Organizational and Consumer Picketing, Geo. L.J. 
359; Comment, Picketing by an Uncertified Union: the New Section 8(b) (7), 69 
Yale L.J. 1393 (1960). , 





468 THE GEORGE WASHINGTON LAW REVIEW 


section 8(b)(7) is consistent or inconsistent with those objectives. 

Let us begin, then, by examining the policy of section 8(b) (7) as 
stated by its proponents. That policy is set forth in some detail in 
the minority views which accompanied the 1959 Senate committee 
report on the Kennedy-Ervin bill. Those who signed the minority 
views expressed disappointment that the bill as reported by the com- 
mittee did not restrict organizational picketing. Their discussion is 
too lengthy to reproduce here in full, but we will summarize their 
views, which ultimately found favor with a majority of both houses 
when section 8(b) (7) was enacted. 


The starting point of the argument is that the Taft-Hartley Act 
guarantees to employees the right to refrain from engaging in collec- 
tive bargaining or concerted activities, and that picketing by a union 
which does not represent a majority of the employees in the picketed 
establishment interferes with that right: 


By doing nothing to limit such picketing, the committee bill, in 
effect, permits employees to be restrained or coerced in their right 
to join or not to join a union, to select or refuse to accept a union 
as their collective-bargaining representative, as well as permitting an 
employer to be coerced into violating the law by forcing him to 
recognize a union which the majority of his employees do not wish 
either to join or to select as their bargaining representative, thus 
depriving them of the rights guaranteed to them by law." 


The minority then points out that “this type of picketing is a 
favorite device of the corrupt Teamsters Union,” and quotes the 
testimony of Godfrey P. Schmidt, counsel for the insurgent 
Teamsters who brought the proceedings which gave rise to the 
Teamsters monitorship, stating that organizational picketing is a 
favorite weapon of racketeer unions, and that legitimate union ob- 
jectives can be achieved by using other organizing techniques.® 


A bit further along in its statement, the minority spells out the way 
in which it feels an organizational picket line has a coercive effect. 
Referring to the Curtis Brothers case, the report states: 


_&S. Rep. No. 187, 86th’ Cong., Ist Sess. 70, 74-78 (1959). The minority views were 
signed by Senators Goldwater and Dirksen. 


7 Id. at 74. 
8 Tbid. 


® Drivers Local 639, 119 N.L.R.B. 232 (1957), reversed, 274 F.2d 551 (D.C. Cir. 
1958), aff'd, 362 U.S. 274 (1960). See note 2 supra. 
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Obviously, if Curtis’ customers (Curtis is a retail furniture dealer) 
stopped doing business with Curtis so long as the picketing took 
place, there would be no jobs for the employees. The same result 
would follow if the picketing caused Curtis’ suppliers to stop mak- 
ing deliveries to it. In either case, at the very least, hours of work 
and earnings of employees would be reduced. The direct economic 
pressure by the union upon the employees is thus clear.’® 


The report adds that the employer feels the same pressure, and 
thus may be induced to sign an agreement with the picketing union 
even though the employees have no interest in being represented by 
that union. 

The word “coercion” is often used to characterize organizational 
and recognitional picketing by those who are opposed to it. At least 
one writer has taken strong objection to that characterization," but 
as long as we understand what the actual effect of such picketing is, 
it is not particularly important for our present purpose whether we 
label that effect “coercion,” “persuasion,” or “fiddlesticks.” It is true 
that there are customers who will not patronize a concern which is 
being picketed, and there are delivery men and other employees who 
will not cross a picket line in the course of their employment. These 
facts must be taken into account in any fair discussion of what our 
national policy should be toward organizational and recognitional 
picketing. If one describes this effect with the phrase “economic 
coercion,” it must be recognized that this is only a label, and does 
not in itself determine whether, or in what circumstances, such “coer- 
cion” should be protected or prohibited. 

It is also important to understand the way in which such “coer- 
cion” is “caused” by the picketing. If pickets appeared in front of 
an establishment with signs reading: “This Store is Anti-Communist, 
Please Do Not Patronize, Join the Struggle of the Exploited Masses,” 
it is doubtful whether there would be any economic result at all. If 
a picket line does result in economic pressure on the owner and the 
employees of the picketed establishment, it is only because members 
of the public have chosen to support pickets and to refrain from 
having economic relations with the picketed establishment. 

The decision of others to support or not support the picket line may 
or may not be “coerced.” Perhaps union members approaching the 





10 Supra note 6, at 76. 


ast Picketing and Coercion—a Jurisprudence of Epithets, 39 Va. L. Rev. 1023 
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picket line, whether as customers or in the course of their employ- 
ment, may fear that disciplinary action will be taken by their union 
if they are observed crossing the picket line. If such fear is an 
element of “coercion,” then the picket line is, to that extent, “coer- 
cive.” But in most cases the ultimate discipline a union can impose 
under present law is expulsion from membership, which is an effective 
sanction only when the member involved values his membership in 
the union. Thus, the union has an effective sanction only against the 
members who, because of their devotion to trade union principles, 
would probably honor a picket line anyway. The union cannot take 
any disciplinary action which affects the member’s job rights in any 
way.” And, of course, the federal law now guarantees to the member 
a fair hearing and other procedural safeguards.’* 

It should also be mentioned that unions other than the one which 
is conducting the picketing may decide not to urge their members to 
honor the picket line, or at least may leave the matter up to the 
members’ free choice. The fact is that unions rarely take disciplinary 
action against members merely for crossing another union’s picket 
line. Moreover, a union member who refuses to cross another union’s 
picket line may be subject to discipline by his employer, if he is 
working under a collective bargaining agreement which prohibits 
all work stoppages during its term.’* The danger of that kind of 
sanction may be much greater than the lighter discipline which a 
union is able to impose. 

Finally, the picketing union has no “coercive” power over custo- 
mers of the picketed establishment who are not union members. If 
such customers choose to cross the picket line, there is absolutely 
nothing which the picketing union can do about it. 

Thus, the sense in which a picket line is “coercive” is quite attenu- 
ated, assuming, as we must, that the picketing is peaceful. It does 
sometimes happen, when emotions run high, that picketing is ac- 
companied by boisterousness, vulgarity, violence, and other types of 
behavior which are not acceptable in a civilized society and which 
can be very “coercive” indeed. But no one has suggested that for 
this reason all picketing should be declared unlawful, and such a 


12 Labor Management Relations Act § 8(b)(2), 61 Stat. 140 (1947), 29 U.S.C. 
§ 158(b) (2) (1958). 


18 Labor Management Reporting and Disclosure Act of 1959 § 101(a) (5), 73 Stat. 
522 (1959), 29 U.S.C. § 411(a) (5) (Supp. I, 1959). 


14 See NLRB v. Rockaway News Supply Co., 345 U.S. 71 (1953). 
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broad ban on picketing would undoubtedly be unconstitutional.’ 
The law is fully capable of restraining illegal conduct without re- 
straining peaceful picketing. It is peaceful picketing toward which 
section 8(b) (7) appears to be directed, and it is that kind of picket- 
ing with which we are here concerned. 

However, as we have seen, even peaceful organizational and recog- 
nitional picketing can, in the way we have described, result in 
economic injury to an employer and his employees. Congress has 
determined that such harm should, in some circumstances, be pre- 
vented by prohibiting the picketing which is the “cause” of it. What 
are the relevant criteria by which one can determine whether such 
harm should be legally permitted or forbidden? 

The fact that economic harm is done to someone, or that pressure 
or coercion is brought to bear, is not enough to justify prohibiting 
the picketing. Economic pressure is an inevitable ingredient of our 
free enterprise system. The best example of legitimate economic 
coercion is, of course, the normal economic strike, by which a union 
attempts to use its economic power to force the employer to establish 
terms and conditions of employment satisfactory to the union. But 
the field of labor-management relations is not the only area in which 
economic pressure is legal and accepted. Collective bargaining is not 
significantly different in this respect from the “bargaining” which 
takes place in almost every economic transaction. Just as the workers 
withhold their labor until the employer agrees to pay a satisfactory 
price, a seller refuses to sell until he gets the price he wants. And in 
each case, economic pressure is at work on both sides. Workers, while 
they are on strike, feel the economic pressure of the loss of income. 
The seller feels the economic pressure of competition—if he asks too 
much, the potential customer will deal elsewhere. Our economy 
operates through such free play of the economic power of the various 
individuals, organizations, and groups which compose it. 

In countless ways, our law regulates the use of economic power. 
It forbids “combinations in restraint of trade,” ™ for example, or 
“unfair methods of competition.” 7 On the other hand, it protects 
the right of workers to join together and bargain collectively, thereby 


15 See Chauffeurs Union v. Newell, 356 U.S. 341 xe reversing 18] Kan. 898, 
317 eked 817 (1957) ; Thornhill v. Alabama, 310 U.S. 88 (1940). 

16 Sherman Act § 1, 26 Stat. 209 (1890), 15 U.S.C. $1 (1958). 
oan Trade Commission Act § 5(a), 38 Stat. 719 (1914), 15 U.S.C. § 45(a) 
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increasing their economic power, and it restricts the employer’s right 
to use his economic power to prevent his employees from organizing. 
Our law does not and cannot prohibit all economic coercion. Rather, 
it prohibits it in some circumstances, encourages it in others, and regu- 
lates its forms in others. “Pressure, or coercion as such, is not auto- 
matically equated with illegalities or unlawful acts; . . . economic 
pressures and coercions may be upheld and permitted when society’s 
best interests so require.” ** 

The proponents of restrictions on organizational and recognitional 
picketing point out that the law guarantees to employees the “right” 
to refrain from engaging in concerted activities. It is inconsistent with 
that right, they argue, to permit the use of economic coercion as an 
organizing technique. Does this follow? 

No word in the language of the law is more elusive than the word 
“right.” It is plain that every “right” does not carry with it the 
guarantee of legal protection against economic or other pressures 
which may affect that right. For example, an employer has the right, 
in collective bargaining, to refuse to accede to any demands by a 
union which represents his employees. Nevertheless, the union is 
not prohibited from engaging in concerted activities in order to bring 
pressure on the employer—indeed, it has the “right” to engage in such 
activities. Similarly, a purchaser has the right to purchase a product 
at a price below the market, but the sellers of that product may 
“coerce” the purchaser to pay the prevailing rate by refusing to sell 
to him at a lower cost. 

Perhaps the problem can be best understood if it is examined in 
another setting. The picket line, so long a symbol of a labor dispute, 
has recently made its appearance as a weapon in another kind of social 
struggle. In a number of cities across the nation, pickets have appeared 
in front of retail stores, restaurants, and other establishments which 
refuse to serve Negroes. The “object” of this picketing, to borrow 
the language of the National Labor Relations Act, seems to be to 
“force or require” the picketed establishments to sell to all members 
of the public, white and Negro. 

The effect of such picketing is essentially similar to the effects of 
organizational or recognitional picketing. Potential customers who 
sympathize with the cause of the picketers will refuse to do business 


18 Forkosch, An Analysis and Re-evaluation of Picketing in Labor Relations, 26 
Ford. L. Rev. 391 (1957). 
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with the picketed establishment. And while picketing of this kind 
is probably not particularly designed to enlist the support of the 
employees of the picketed establishment or other employees who 
approach the picket line in the course of their employment, such 
support would presumably be gladly accepted by the picketers if 
it were forthcoming. In its effect on the picketed business, this kind 
of picketing is certainly capable of causing the same degree of eco- 
nomic injury as is organizational or recognitional picketing by a 
union. 

Do private business enterprises have a “right” to discriminate on 
the basis of race in choosing their customers? Certainly there are many 
who say that, in the absence of a statute to the contrary, they do. It 
may well be that the courts will some day hold that businesses which 
operate under license from the state, or with other forms of state 
protection, do not have the right to refuse service on the basis of 
race. But let us assume, for the purposes of the present analysis, that 
private businessmen do have that “right.” Surely it does not follow 
that picketing of the sort we have described should be restricted. The 
“right” to refuse to serve non-white customers, even if it exists, simply 
does not necessarily include the right to be free from picketing or 
other pressures by private citizens or groups. When a businessman 
is forced, by such pressures, to abandon his policy of racial discrimina- 
tion, we do not say that he has been deprived of a “right.” He has 
simply decided, on the basis of his own economic interest, not to 
exercise that “right.” 

Nor does anyone seem to be particularly concerned about the 
fact that when such picketing is effective, certain “innocent” persons 
are necessarily injured. The employees of the picketed establishment, 
who do not participate in the decision to serve white customers only, 
can be injured as much as their employer by the picket line. Yet, so 
far as known, no union which speaks on behalf of such employees 
has come to Congress or to any state legislature to seek relief from 
this economic injury. 

We conclude, therefore, that it is not a sufficient justification for 
restricting organizational and recognitional picketing that such picket- 
ing may bring economic pressure to bear which affects the decision 
of employees to join or not to join a union, or even that this economic 
pressure can cause injury to an “innocent” employer who is not per- 
mitted to participate in the decision of his employees. 
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If section 8(b) (7) is to be justified at all, it must be on the ground 
that some social or economic purpose will be served by insulating 
employees from the economic pressure of picketing in order to make 
it easier for them to remain unorganized if they wish to do so. To 
say that they have the “right” to be free from such picketing is to 
beg the question. 

The original National Labor Relations Act was designed to have 
precisely the opposite effect of section 8(b)(7)—it was designed to 
insulate employees from the economic pressures which employers 
could bring to bear, in order to make it easier for employees to orga- 
nize and bargain collectively. Prior to that act, employers could 
generally prevent organization of their employees by discharging 
those who engaged in union activities. This was plainly a form of 
“economic coercion.” But the legislation was not based on the premise 
that economic coercion is per se undesirable. Rather, it was based 
on a legislative finding that this particular kind of economic coercion 
was undesirable, because it prevented employees from organizing and 
bargaining collectively. In 1935, Congress felt that collective bargain- 
ing was a desirable institution, and that the law should provide a 
climate which would encourage that institution to grow. Thus sec- 
tion 1 of the act,’ entitled “Findings and Policy,” concluded with 
this significant paragraph, which is still law today: 


It is hereby declared to be the policy of the United States to elimi- 
nate the causes of certain substantial obstructions to the free flow of 
commerce and to mitigate and eliminate these obstructions when 
they have occurred by encouraging the practice and procedure of 
collective bargaining and by protecting the exercise by workers of 
full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 


The Wagner Act is often labelled a “one-sided” or “pro-labor” 
statute. A fairer characterization is that it is “pro-collective bargain- 
ing.” It reflects not a bias in favor of labor as such, but a bias in favor 
of collective bargaining as a sound way to conduct labor-management 
relations in a free economy. It constituted an attempt to implement 
a definite economic and social policy. 


19 49 Stat. 449, as amended, 29 U.S.C. § 151 (1958). 
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What social or economic policy was Congress attempting to imple- 
ment with section 8(b) (7)? To some extent, that section seems to be 
designed as an aid to orderly collective bargaining. Subsection 
8(b) (7) (A), by prohibiting picketing where another union is “law- 
fully recognized” and a representation election cannot be held, pro- 
tects a union which has acquired bargaining rights in much the same 
way that section 8(b) (4) (C)*° protects a certified union from such 
picketing. Since the AFL-CIO, under its constitution and no-raiding 
agreement, has machinery which is designed to prevent AFL-CIO 
unions from interfering with each others’ established bargaining rela- 
tionships, one might question the need for legislation on this subject, 
particularly since the effect of such legislation may sometimes be to 
protect corrupt unions which are not in the AFL-CIO from competi- 
tion by legitimate unions. Nevertheless, there is no substantial de- 
parture from the policy of encouraging collective bargaining in this 
aspect of the statute. 

The other portions of section 8(b) (7), however, restrict picketing 
in situations where no collective bargaining relationship currently 
exists. Implicit in those portions of the statute is the assumption that 
from the standpoint of national labor policy it is more important to 
permit unorganized employees to remain unorganized without fearing 
economic pressure from organized labor than it is to permit unions 
to use their economic powers to further organization. 

This is certainly not a self-evident proposition. The efforts of the 
employees in a particular shop to improve their wages, hours, and 
working conditions through collective bargaining are very profoundly 
affected by conditions elesewhere in the area or the industry. More- 
over, the economic pressure which the union can bring to bear on an 
employer by striking varies directly with the proportion of the em- 
ployer’s operations that will be affected by a strike. For example, if 
only one plant of United States Steel Corporation were organized, a 
strike at that plant would be almost totally ineffective, because the 
corporation could fill most, if not all, of its orders from its other 
plants. 

The ability to bring economic pressure on unorganized employees 
can be just as important to a union as the ability to bring economic 
pressure on an employer with which the union bargains. Both are 
sometimes necessary in order to make collective bargaining work. 


2061 Stat. 140 (1947), 29 U.S.C. § 158(b) (4) (C) (1958). 
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If the decision of workers in a particular establishment as to 
whether to join or not to join a union affected only themselves, there 
might be some justification for prohibiting organizational picketing 
which attempts to influence that decision. But this is plainly not the 
case. As early as 1927, the New York Court of Appeals recognized 
this fact: 


The labor organization may be as interested in the wages of those 
not members or in the conditions under which they work, as in its 
own members, because of the influence of one upon the other. All 
engaged in a trade are affected by the prevailing rate of wages. All 
by the principle of collective bargaining. Economic organization 
today is not based on the single shop. Unions believe that wages 
may be increased, collective bargaining maintained, not in some 
single factory but generally. That they may prevail, it may call a 
strike, and picket the premises of an employer with the intent of 
inducing him to employ only union labor. And it may adopt either 
method separately.?* 


Prior to the enactment of section 8(b) (7), unorganized workers had 
the right to remain unorganized, but organized workers also had the 


right to picket or engage in other concerted activities in an effort to 
extend their organization. The right to engage in concerted activities 
was on a par with “the right to refrain from any or all such ac- 
tivities ... .” ** To treat these two rights as being equally worthy of 
protection under federal law was in itself somewhat inconsistent with 
the stated policy of the act of encouraging collective bargaining. But 
section 8(b)(7) represents an even more radical departure from the 
original federal labor policies, for it puts the right of workers to 
remain unorganized above the right of organized workers to engage 
in concerted action to extend their organization and make it more 
effective. 

The right to remain unorganized is, after all, a rather peculiar kind 
of a right. When employees do not organize, the employer has no 
duty to bargain individually in good faith. In the absence of a union, 
the employer can be as arbitrary as he likes. He can hire and fire at 
will; he can set wages, hours, and working conditions on any basis he 
wants. His power of “economic coercion” of his employees is clearly 
very great. Is it not somewhat incongruous, therefore, to consider the 


21 Exchange Bakery v. Rifkin, 245 N.Y. 263, 157 N.E. 130 (1927). 
22 Labor Management Relations Act § 7, 61 Stat. 140 (1947), 29 U.S.C. § 157 (1958). 
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right of employees to submit to the economic power of their employer 
so sacred that it must be protected from the interference of peaceful 
economic pressure of a union? 


This incongruity is well illustrated by a case which is currently 
pending in the Supreme Court, International Garment W orkers Union 
v. NLRB.* In that case, the Board held that it was an unfair labor 
practice for a union and a company to enter into a collective bar- 
gaining agreement at a time when the union did not represent a 
majority of the employees. There was no rival union in the picture, so 
this was not a case of favoring one union over another, and the agree- 
ment did not have any union security clause which would require the 
employees to join or even pay dues to the union. Thus, the effect of 
this holding, which was affirmed by the court of appeals with Judge 
Fahy dissenting, is that where a majority of employees have not 
designated a bargaining representative the employer can set the terms 
and conditions of employment arbitrarily—or by agreement with his 
wife, his competitor, his minister, or anybody else—but he cannot 
enter into an agreement with a union which represents some, but less 
than a majority, of his own employees. 

This decision misconstrues federal labor policy in the same way 
that section 8(b) (7) is inconsistent with that policy. It is one thing 
to say that the law does not require employees to organize or em- 
ployers to bargain with unions which do not represent a majority 
of their employees. It is quite another thing to say that organized em- 
ployees should not be permitted to use peaceful concerted activities to 
protect their own interests by extending their organization or attempt- 
ing to get non-union employers to agree to union standards. 

There is something superficially attractive about a statute which 
permits employees to decide whether or not to organize without any 
outside pressure of any kind. But since this decision affects not only 
the employees themselves, but other workers in the same area or in 
the same industry, and ultimately all workers and the nation itself, 
why should organized workers, whose interest is affected by the deci- 
sion, be prevented from attempting to influence it by peaceful con- 
certed activities? And if as a nation we are committed to a policy of 
promoting collective bargaining, why should our laws not protect 
activities which encourage the spread of union organization? 


23 280 F.2d 616 (D.C. Cir. 1960), cert. granted, 29 U.S.L. Week 3094 (U.S. Oct. 10, 
1960) (No. 284). 
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The basic fallacy upon which section 8(b) (7) appears to be based 
derives from the “right to refrain from” concerted activities, which 
was made part of the law by the Taft-Hartley Act. Of course, under 
the Wagner Act employees were not required by law to join unions— 
in that sense, the right to refrain from concerted activities always 
existed, and state law always protected employees who chose to 
exercise that right from physical assault or similar unlawful reprisal. 
But Taft-Hartley gave this “right” the same special legal protections, 
under federal law, that were previously given to the right to organize, 
thereby implying an official attitude of neutrality or indifference as 
to whether employees did or did not decide to organize. From this it 
is a rather easy step to the notion that where the right to engage in 
concerted activities interferes with the right of employee free choice, 
protection of the free choice must be the paramount objective of the 
federal law. 

The trouble with this reasoning is that it ignores the fact that the 
purpose of guaranteeing employee free choice through an elaborate 
system of federal law and federal law enforcement machinery was to 
make it easier for employees to organize and bargain collectively, not 
to protect free choice for its own sake. Even the Taft-Hartley Act 
did not change the portions of the original Wagner Act statement of 
policy which emphasized the necessity of promoting collective bar- 
gaining. There is no indication that a majority of both houses of Con- 
gress would now depart from that fundamental policy. 

Yet in enacting section 8(b) (7), Congress seems to have been more 
concerned with eliminating “economic coercion” than with promot- 
ing the purposes of the act. As we have seen, “economic coercion” 
of the kind involved in peaceful picketing is an integral part of our 
system of labor relations, and indeed of our free economy. It is unde- 
sirable only when it is used to obtain ends which are inconsistent with 
public policy. It is to be hoped, therefore, that before too long Con- 
gress will review this legislation, and that in the future it will deal 
with the subject of labor relations more realistically, and with refer- 
ence to the basic objectives which our labor statutes are designed to 
promote. 





THE DUTY TO BARGAIN AND 
THE RIGHT TO STRIKE 


Frederick U. Reel* 
Office of the General Counsel, NLRB 


Our national labor policy is founded on a paradox: (1) effective 
collective bargaining is the best means of securing industrial peace, 
and (2) preservation of the weapons of industrial warfare is the best 
means of securing effective collective bargaining. The first and more 
commonly recognized part of the paradox was explicit from the early 
days of the Wagner Act; it finds expression in the first sentence of 
the first section of that act, and in Chief Justice Hughes’ historic 
opinion in the Jones & Laughlin case: “The theory of the Act is 
that free opportunity for negotiation with [sic, “by”] accredited 
representatives of employees is likely to promote industrial peace 
and may bring about the adjustments and agreements which the Act 
in itself does not attempt to compel.” * 

The paradoxical counterpart—that this method of promoting in- 
dustrial peace depends for its effectiveness on safeguarding the right 
to resort to industrial warfare—is less self-evident and may seem more 
controversial. Yet it was clearly recognized and stated by no less a 
conservative spokesman than Senator Taft, who observed during the 
debate on the 1947 amendments that “free collective bargaining . . . 
means that we recognize freedom to strike.” * 

The Supreme Court has thrice recognized Senator Taft’s comment 
as an authoritative gloss on the act which popularly bears his name,* 
and has quoted post-legislative history to establish that “the strike 
threat . . . together with ‘the occasional strike itself, is the force de- 
pended upon to facilitate arriving at satisfactory agreements.’ ” * 


*B.A., 1937, LL.B., 1939, University of Wisconsin. Office of the Solicitor, De- 
partment of Labor, 1939-48. Since 1948, Office of the General Counsel, NLRB. The 
views expressed in this article are those of the author, and do not necessarily reflect 
those of the General Counsel or of the NLRB. 

1301 U.S. 1, 45 (1937). 

2 93 Cong. Rec. 3835-36 (1947). 

3 UAW v. O’Brien, 339 U.S. 454, 457 n.3 (1950) ; Amine Ce Ass’n v. NLRB. 


340 U.S. 383, 394-95 n.21 (1951); International Rice Mi Co. v. NLRB, 341 
U.S. 665, 673 n.8 (1951). 

4NLRB v. Lion Oil Co., 352 U.S. 282, 291 (1957), quoting from Subcommittee 
on Labor and Labor Management Relations, 82nd Cong., Ist Sess., Report on Factors 
in Successful Collective Bargaining 7 (Comm. Print 1951). 
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More recently the Court expressly reiterated the importance of 
the strike weapon as a factor in collective bargaining. In NLRB v. 
Insurance Agents Union,’ the Court declared: 


The presence of economic weapons in reserve, and their actual 
exercise on occasion by the parties, is part and parcel of the system 
that the Wagner and Taft-Hartley Acts have recognized. Abstract 
logical analysis might find inconsistency between the command of 
the statute to negotiate toward an agreement in good faith and 
the legitimacy of the use of economic weapons, frequently having 
the most serious effect upon individual workers and productive 
enterprises, to induce one party to come to the terms desired by 
the other. But the truth of the matter is that at the present statutory 
stage of our national labor relations policy, the two factors— 
necessity for good faith bargaining between parties, and the 
availability of economic pressure devices to each to make the other 
party incline to agree on one’s terms—exist side by side.® 


The importance of this passage is highlighted by the Court’s twice 
referring to it thereafter in the same opinion. Both times using the 
phrase “as we have developed,” the Court stated, “there is simply no 
inconsistency between the application of economic pressure and 
good-faith collective bargaining,” ” and later, 


The use of economic pressure by the parties to a labor dispute is 
not a grudging exception to some policy of completely academic 
discussion enjoined by the Act; it is part and parcel of the process 
of collective bargaining.® 


Paradoxical or not, the inevitability of this conclusion is inescapable, 
for if one side of the bargaining table is unable to support its proposals 
and oppose the demands of the other by an effective threat of resort 
to economic power, the terms of employment will be established 
by fiat, not by bargaining. 

Notwithstanding the importance of preserving the right to strike 
as an essential element of collective bargaining in a free society, the 
public and private loss whenever the strike weapon is resorted to 
has caused both public and private interests to take steps to curtail 
the exercise of the right to strike while attempting to preserve free 


5 361 U.S. 477 (1960). 
6 Id. at 489. 

7 Id. at 494-95. 

8 Id. at 495. 
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collective bargaining. Public action at the state level in this field has 
proved abortive; attempts by Michigan to require strike votes, and 
by Wisconsin to prohibit strikes in public utilities, were quickly 
nullified by the Supreme Court as inconsistent with federally pro- 
tected rights.° 

Far more difficult problems are presented, however, when curtail- 
ment of the right to strike becomes an issue in the collective bargain- 
ing process itself. 

While no-strike clauses in collective agreements were by no means 
unusual, it was not until 1948 that the N.L.R.B. was faced with the 
question whether a union could be compelled, as a condition of 
obtaining a contract, to surrender its statutorily protected right to 
strike. It might well be argued that traditional concepts of labor 
legislation required a holding that a congressionally conferred right 
could not be waived; if the public interest required protection of the 
right to strike, one of the parties to the contract should not be com- 
pelled, as the price of obtaining a contract, to give away a right 
which Congress specifically safeguarded. Nevertheless, in Shell Oil 
Co." the Board decided to the contrary. As the Board later explained: 


the companies which had reached agreement with the union on 
all other substantive terms and conditions of employment, did not 
violate Section 8 (5) of the original Act by insisting in good faith 
that the union agree to waive its right to strike and respect picket 
lines for the duration of the contract. Since the statutory purpose 
to substitute the practice and procedure of collective bargainin 
for industrial strife was achieved by the parties’ agreement on 
the substantive terms and conditions of employment, it was by the 
same token consonant with this salutary objective for the com- 
panies to demand, as part of the bargain, that the union refrain 
from striking and respecting picket lines for the duration of the 
contract." 


This appealing rationale proceeds from the assumption that the 
contract covered “all other terms and conditions of employment.” 
If it did, of course, the employees were vulnerable to discharge if 
they struck to compel alteration of the contract terms” and the 
“no-strike” clause added little to the employer’s arsenal. But if during 


m3 Ves)” O’Brien, 339 U.S. 454 (1950) ; Amalgamated Ass’n v. NLRB 340 U.S. 


1077 N.L.R.B. 1306 (1948). 
11 Bethlehem Steel Co., 89 N.L.R.B. 341, 345 (1950). 
12 NLRB v. Sands Mfg. Co., 306 U.S. 332 (1939). 
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the life of the contract issues arose over terms and conditions of 
employment as to which the contract was silent, then—as the later 
Jacobs case teaches’*—the statutory duty to bargain extended to such 
issues, and the “no-strike” clause (the price of the original contract) 
operates to frustrate the ultimate congressional objective of free col- 
lective bargaining. 

Be that as it may, the legality of employer insistence on a no-strike 
clause when accompanied, as in Shell, by provision for arbitration 
of disputes, is now too firmly imbedded in Board and court decisions 
to be seriously challenged. Recognizing, however, that a waiver 
of the right to strike is at odds with the fundamental policy of the 
act, the Supreme Court made it clear in the Lion Oil case that such 
a waiver is “not to be inferred” in the absence of express language,” 
and (in the Mastro Plastics case) that even an express waiver is to be 
narrowly construed.*® 

In Lion, moreover, the Court refused to read section 8(d) of the 
act as outlawing strikes to obtain modifications of a contract during a 
period when the contract was subject to modification but not to 
termination, and in Mastro the Court held the right to strike against 
unfair labor practices survived both an express no-strike clause and 
the prohibition of section 8(d) against strikes during the life of a 
contract. 

Substantially different considerations are present when the no- 
strike clause is accompanied, as is frequently the case, by other con- 
tractual provisions establishing machinery for the adjustment of 
disputes arising during the life of the contract. 

Where the parties have agreed to submit their differences to arbi- 
tration or other peaceful resolution, surrender of the right to strike 
does not carry with it surrender of the right effectively to represent 
employees, but merely changes the scene on which the union will 
play its proper role in discharging its representative duty. Indeed, 
where arbitration machinery exists the courts will imply a covenant 
not to strike over arbitrable issues.1* As the late Harry Shulman 
stated in his capacity as arbitrator for the Ford Motor Company 
and the United Automobile Workers: 


13 NLRB v. Jacobs Mfg. Co., 196 F.2d 680, 684 (2d Cir. 1952). 

14 Supra note 10, at 1309. 

15 NLRB v. Lion Oil Co., 352 U.S. 282, 293 (1957). 

16 Mastro Plastics Corp. v. NLRB, 350 U.S. 270, 279-84 (1956). 

16a Teamsters Union v. Mead, 230 F.2d 576, 583-84 (1st Cir. 1956) ; United Constr. 
Workers v. Haislip, 223 F.2d 872, 876-77 (4th ‘Cir. ), cert. denied, 350 U.S. 847 (1955) ; 
NLRB v. Dorsey Trailers, Inc., 179 F.2d 589, 592 (5th Cir. 1950). 
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The no-strike portions [of the contract] merely say in express 
words what would be implied in the rest of the contract if the 

were omitted . . . the whole purpose of a grievance procedure with 
a terminable step of arbitration is to substitute t method of 
adjustment for strikes, lockouts, and similar measures of self-help.1? 


This same inter-relationship between arbitration clauses and no- 
strike clauses was recognized in Local 1111 v. Allen-Bradley Co.,"* 
where the court observed that if the employer “violates the contract 
by refusing to arbitrate, the union will have the right to treat the 
contract as breached and to consider itself relieved from the obligation 
to refrain from striking.” 

It remained for the Supreme Court to state the matter in its baldest 
terms: “Plainly the agreement to arbitrate grievance disputes is the 
quid pro quo for an agreement not to strike.” *® Again, in United 
Steelworkers v. American Mfg. Co.,”° speaking of an arbitration clause 
and a no-strike clause, the Court used the same phrase, “one is the 
quid pro quo for the other.” 7* 

In the light of the considerations developed above it might well be 
argued that effectuation of the statutory objectives requires that a 
no-strike clause be accompanied by an arbitration clause, so that an 
employer is guilty of a refusal to bargain if he insists that he will 
not sign a contract without a no-strike clause and also insists that the 
contract give him unilateral control in the disposition of grievances. 
In essence, this is insistence that the union, once the contract is 
signed, retire from the arena and leave administration of the agree- 
ment solely to the employer with no redress available to the em- 
ployees. To require such an abdication on the part of the union as 
a condition of obtaining a contract would seem to be the antithesis 
of the collective bargaining contemplated by the statute. As the 
Supreme Court has observed, 


Collective bargaining is a continuing process . . . [which] involves 
day-to-day adjustments in the contract and other working rules, 
resolution of new problems not covered by — agreements, 
and the protection of employee rights already secured by contract.” 


176 Lab. Arb. 799, 801 (1947). 

18 255 Wis. 613, 617, 39 N.W.2d 740, 742 (1949). 

19 Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 455 (1957). 
20 363 U.S. 564 (1960). 

21 Td. at 567. 

22 Conley v. Gibson, 355 U.S. 41, 46 (1957). 
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In such collective bargaining, as we have seen, the right to strike 
is an essential element of the statutory scheme. To require that the 
union, as a condition to obtaining a contract, surrender the right 
without substituting any other mechanism (other than the employer’s 
fiat) for the disposition of questions arising during the life of the 
contract is to require the union to abandon its right to bargain during 
that period. 


One difficulty with the foregoing analysis is that it runs squarely 
counter to the Supreme Court’s holding in NLRB v. American 
Nat’! Ins. Co.” In that case the employer was permitted to demand 
as the price of a contract that the union surrender its right to bargain 
over matters of discipline and work schedules. If, as that case holds, 
an employer can compel a union to surrender to unilateral determina- 
tion matters which the statute places within the realm of bargaining, 
the same logic would permit the employer to insist upon a contract 
which, by outlawing strikes and substituting no arbitration procedure, 
leaves administration of the contract to the unilateral determination 
of the employer. Indeed, this logic was recognized in the American 
National decision, for in rejecting the Board’s argument the Court 
expressly noted that it “would seem to prevent an employer from 
bargaining for a ‘no-strike’ clause commonly found in labor agree- 
ments... .”°™ 


Insistence on a no-strike clause, even when coupled with refusal 
to provide for arbitration, is probably beyond the reach of the line of 
cases holding that insistence on matters outside terms and conditions 
of employment constitutes a refusal to bargain. Typical of these cases 
is NLRB v. Dalton Tel. Co., where the employer, although agreeing 
with the union on all the other terms of a contract, refused to 
execute it unless the union agreed to register with the Georgia sec- 
retary of state and thereby become suable under state law. Whether 
the union registered or failed to register had no bearing on the terms 
and conditions under which the employees worked, and hence was 
not a subject as to which the parties were required to bargain. Agree- 
ment having been reached on the matters as to which bargaining 
was required, execution of the contract could not lawfully be condi- 
tioned on other matters. The same line of reasoning underlies the 


28 343 U.S. 395 (1952). 
24 Td. at 408 n.22. 
25 187 F.2d 811 (Sth Cir.), cert. denied, 342 U.S. 824 (1951). 
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Board holdings that insistence on a performance bond is unlawful; 
once the parties have agreed on all the terms and conditions of em- 
ployment (including, for example, a no-strike clause), the inclusion 
of a performance bond as a means of indemnifying the employer 
against a strike in breach of contract may be of vital interest to 
the employer, but it does not relate to the terms under which the 
contract provides the employees are to work. 

The Board’s theory that insistence on matters outside the area of 
terms and conditions of employment constitutes a refusal to bargain 
did not meet with uniform approval, and the matter eventually 
reached the Supreme Court in NLRB v. Borg-Warner Corp.” But 
that case, although it approves the Board’s approach and places some 
limitation on the employer’s power to curtail the right to strike, does 
not reach the employer who insists on a no-strike clause and refuses 
to grant the quid pro quo of arbitration. In Borg-Warner the em- 
ployer demanded that the union agree not to strike on non-arbitrable 
issues until a majority of the employees in the unit had voted on 
whether to accept or reject the company’s last offer. The Supreme 
Court held that, unlike a no-strike clause which “regulates the re- 
lations between the employer and the employees,” the “strike ballot” 
clause “deals only. with relations between the employees and their 
unions.” ** Hence the strike ballot clause was not a term or condi- 
tion of employment, and the employer could not lawfully make 
agreement thereto a prerequisite to execution of a contract covering 
terms and conditions of employment. 

All the “non-mandatory” cases revolve around the proposition 
that if all other terms of the contract are agreed to, insistence on the 
non-mandatory subject prevents execution of an agreement which is 
complete as to terms and conditions of employment. In many situa- 
tions, of course, the non-mandatory subject is thrust into the bargain- 
ing long before agreement is reached on all the terms and conditions 
of employment. Nevertheless, insistence at any stage in negotiations 


Taormina Co., 94 N.L.R.B. 884, 900-01 (1951), enforced, 207 F.2d 

251 tsth Gi. 1953) ; Amory Garment Co., 80 N.L.RB. 182, 194 (1948). The 
courts have thus far neither clearly endorsed nor clearly disapproved this view 
of performance bonds. With Taormina, supra, compare NLRB v. I.B.S. Mfg. Co., 210 
F.2d 634, 639 (5th Cir. 1954) (dissenting opinion). The Board finds insistence on 
a bond equally illegal when resorted to by a union. See International Bhd. of 
Teamsters, 87 N.L.R.B. 972, 978-79 (1949), enforced, 195 F.2d 906 (2d Cir. 1952) ; 
rae Painters Union, 126 N.L.R.B. No. 111 (1960), appeal docketed, No. 15643, 

27 356 U.S. _ (1958). 

28 Id. at 350 
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on a non-mandatory subject must be viewed as a refusal to bargain, 
for if it is not, the impact of Borg-Warner could be nullified by 
simply withholding agreement on one or more terms thus leaving the 
non-mandatory subject available for bargaining. This analysis was 
apparently accepted in Douds v. ILA.” 


In short, the non-mandatory cases fall into what may be called a 
class of “per se” refusals to bargain. The class is necessarily limited, 
particularly since the Supreme Court’s express rejection in American 
Nat’l Ins.*° of the “per se” approach there adopted by the Board. 
The “per se” approach—that the conduct once established amounts 
to a refusal to bargain regardless of surrounding circumstances estab- 
lishing good faith bargaining—seems to have been applied thus far 
only in cases involving insistence on non-mandatory subjects of 
bargaining, non-observance of statutory standards (e.g. refusal to 
execute a written contract after agreement is reached), unilateral 
action, and withholding of relevant data from one party to the nego- 
tiations. Thus in Taylor Forge & Pipe Works v. N.L.R.B.,** the court 
after summarizing the leading cases on refusal to furnish data, con- 
cluded that “an employer is obligated to furnish the union with data 
and information relevant to issues about which the parties are obli- 
gated to bargain.” Failure to fulfill the obligation to furnish data 
is a “refusal to bargain” even though the successful culmination of 
negotiations in a contract would seem to indicate that the employer, 
notwithstanding his default in furnishing data, is otherwise bargaining 
in good faith.* In N.L.R.B. v. Truitt Mfg. Co.,** a case involving 
refusal to furnish data in the course of bargaining, the closing para- 
graph of the majority opinion expressly disclaims a “per se” approach, 
and states that “the inquiry must always be whether or not under the 
circumstances of the particular case the statutory obligation to bargain 
in good faith has been met.” * But other aspects of the majority 
opinion go far in supporting a “per se” rule thinly disguised by refer- 
ences to the findings of the Board. The opinion states that “in de- 
termining whether the obligation of good-faith bargaining has been 
met the Board has a right to consider an employer’s refusal to give 


19560" F.2d 278, 282-83 (2d Cir. 1957), affirming 147 F. Supp. 103, 112-13 (S.D.N.Y. 


30 Supra note 23, at 405, 408 
31 234 F.2d -. 231 (7th Cir. i® am, denied, 352 U.S. 942 (1956). 
82 See NLRB v. Yawman & Erbe Mfg. Co., 187 F. F.2d 947, 949 (2d Cir. 1951). 
83 351 U.S. 149 (1956). 
34 Td. at 153-54. 





THE DUTY TO BARGAIN AND THE RIGHT TO STRIKE 487 


information . . .” *° and that where data is refused “it would certainly 
not be far fetched for a trier of fact to reach the conclusion that 
bargaining lacks good faith. . . . Such has been the holding of the 
Labor Board since shortly after passage of the Wagner Act.” ** If 
a refusal to furnish data will always support a finding of want of good 
faith, and if the Board will always make such a finding, the conduct 
per se constitutes a violation, notwithstanding other evidence estab- 
lishing good faith. —The somewhat inconsistent language of the final 
paragraph of the opinion may reflect an attempt to secure unanimity 
on the case. The dissenting opinion quotes the Board as stating 
that “it is settled law” that the employer must furnish the re- 
quested data, and concludes disapprovingly that “this is to make 
a rule of law out of one item—even if a weighty item—of the evi- 
dence.” *” 

More recently Mr. Justice Frankfurter, the author of the Truitt 
dissent, again inveighed against any application of a “per se” concept 
in bargaining cases, and observed that “to the extent that in any of 
these [Supreme Court] cases language referred to a per se proscrip- 
tion of conduct it was in relation to facts strongly indicating a lack 
of a sincere desire to reach an agreement.” ** 

Returning to the problem of the employer who insists on a no-strike 
clause and adamantly refuses an arbitration clause, the probability is 
that this conduct will not be viewed as insistence on a non-mandatory 
subject of bargaining or as a “per se” refusal to bargain. As the 
Court stated in Borg-Warner, unlike the strike ballot clause there 
involved, “a ‘no strike’ clause . . . regulates the relations between the 
employer and the employees,” not “relations between the employees 
and their unions.” *° And the other types of “‘per se” violations (aside 
from non-observance of an express statutory requirement) impinge 
more directly on the union’s status as representative and its capacity 
to discharge its bargaining function. 

There remains the possibility that insistence on a “no-strike” clause 
coupled with adamant opposition to an arbitration clause, ie., in- 
sistence coupled with refusal to grant the quid pro quo, may be 
viewed as evidence of bad faith. If in such a case the Board were to 


35 Td. at 152. 

36 Td. at 153. (Emphasis added.) 

37 Td. at 155 (dissenting opinion). 

88 NLRB v. Insurance Agents’ Union, 361 U.S. 477, 509-10 (1959) (separate 
opinion). 

39 Supra note 27, at 350. 
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cast its decision in those terms, it would satisfy the view, expressed in 
the Truitt dissent and the separate opinion in Insurance Agents, that 
each case depends on an assessment of the good faith displayed in the 
particular negotiations. In Truitt a majority of the Court had de- 
clared that “it would certainly not be farfetched for a trier of fact 
to reach the conclusion that bargaining lacks good faith when an 
employer mechanically repeats a claim of inability to pay without 
making the slightest effort to substantiate the claim.” *° It would 
likewise seem not farfetched to reach a similar conclusion where an 
employer insists on withholding what the Supreme Court has re- 
peatedly styled the quid pro quo for a no-strike clause, while de- 
manding that the union surrender a statutory right which Congress 
was careful to protect and preservation of which may fairly be 
deemed essential if the union is to function effectively as bargaining 
representative during the life of the contract. 

Recently the Fifth Circuit has rejected a finding of bad faith 
bargaining which rested in part on the employer’s insistence on a 
no-strike clause coupled with his refusal to grant an arbitration 
clause.** The Fifth Circuit has not always been a reliable weathervane 
of Supreme Court action in this area,** and has been sharply criticized 
by its present Chief Judge for failure to accept Board findings which 
have evidentiary support.** Whether the Fifth Circuit’s rejection of 
the bad-faith finding in cases of this nature will ever be reviewed 
by the Supreme Court is itself a matter of considerable doubt. In 
Universal Camera Corp. v. NLRB,** the Court indicated its reluctance 
to review cases turning on the substantiality of evidence to support 
findings, and it reiterated this reluctance with particular reference to 
bargaining cases in NLRB v. American Nat’! Ins. Co. Since those 
cases the Labor Board has not sought Supreme Court review of a 
substantial evidence case. Inasmuch as the “per se” theory of violation 
seems foreclosed in this context, the Board is reduced to finding bad 
faith, and thus, when overturned by the Fifth Circuit (in which 
cases of this nature seem fated to arise), has nothing but a sub- 
stantial evidence question matte for review. It may well be that 


40 Supra note 33, at 153. 

41 NLRB v. Cummer Graham Co., 279 F.2d 757, 759-60 (Sth Cir. 1960). 

42 See NLRB v. Crompton-Highland Mills, 337 U.S. 217 (1949), and NLRB v. Fant 
Milling Co., 360 U.S. 301 (1959), but see NLRB y. American Nat’! Ins. Co., note 
23  upre. 

483 See White v. NLRB, 255 F.2d 564, 570-73 (5th Cir. 1958) (dissenting opinion). 

44 340 U.S. 474, 490-91 (1951). 

45 Supra note 23, at 410. 
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other circuits which exercise greater restraint in setting aside Board 
findings** would sustain a bad faith finding based on refusal to grant 
the quid pro quo for a no-strike clause, but such holdings, should they 
materialize, might not furnish basis for Supreme Court review, as each 
such case can be deemed to turn on its peculiar facts. It may be, 
however, that in the course of reviewing a case which reaches it 
for other reasons the Supreme Court will apply to bargaining in 
Labor Board cases the quid pro quo approach it has taken in a re- 
lated context, and thus compel its application in collective bargaining. 

Such a result would appear wholly salutary. Under the Supreme 
Court decision in the Sands case*" a strike to alter existing terms of 
a contract is unprotected even in the absence of a no-strike clause. 
The chief purpose of a no-strike clause, therefore, is the prevention 
of strikes over matters not covered in the contract. But these matters 
are proper subjects of collective bargaining, and as stated at the 
outset the entire national policy of collective bargaining depends upon 
safeguarding the right to strike over bargainable matters. A union 
which asks for an arbitration clause in return for granting a no-strike 
clause is asking for no more than effectuation of this policy; an em- 


ployer who insists on the one without the other is attempting to 
frustrate it, and should be restrained by the Board and the courts. 


= See, e.g., NLRB v. Reed & Prince Mfg. Co., 205 F.2d 131, 134 (1st Cir.), cert. 
denied, 346 U.S. 887 (1953); NLRB v. Century Cement Mfg. Co., 208 F.2d 84, 
85-86 (2d Cir. 1953) ; Wheatland Elec. Corp. v. NLRB, 208 F.2d 878, 882 (10th Cir. 
1953), cert. denied, 347 U.S. 966 (1954). For a general survey of the varying ap- 
plication of the substantial evidence rule in the several courts of appeals, see Cooper, 
angen — The Substantial Evidence Rule, 44 A.B.A.J. 945 (1958). 
upra note 12. 
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Lasor Retations Law: Cases AND Mareriats. By Russell A. Smith and 
Leroy S. Merrifield. Revised Edition. Indianapolis: Bobbs-Merrill. 
1960. Pp. xix, 1212. $12.75 (with appendix). 


Labor law provides an unexcelled opportunity to make students 
alert to the interplay of the various sources and tribunals of law. 
In no other law school course is there greater occasion and need 
to approach problems from the multiple standpoints of the federal and 
state constitutions, federal and state statutes, local ordinances, cases 
arising under the aforementioned sources and under the common law, 
as well as from the standpoints of federal-state jurisdiction and of the 
functions and relationship of administrative tribunals and the courts. 
Indeed, here our legal system is unfolded and its components compared 
in such manner that the student’s understanding of that system is 
sharpened as never before. For this reason, without more, time spent in 
the basic labor law course is rewarded far beyond the immediate 
realization of the student. For this reason, without more, the instructor 
realizes an unusual pleasure in teaching labor law. But there is more, for 
no area of law is more important or dynamic than labor law is today 
and is certain to be tomorrow. 

The authors of Lasor Retations Law have performed an outstand- 
ing service in shaping a tool which so well meets the needs of the class- 
room, not merely by portraying through its cases and materials the 
substantive and procedural aspects of labor law, but by doing so in 
such manner as to provide at the same time a valuable insight into the 
workings of our legal system. Moreover, the volume is also a very 
useful working tool for the practitioner and jurist, for it serves as a 
comprehensive text and source book in addition to its utility as a 
teaching device. 

The present edition constitutes a thorough revision of Dean Smith’s 
1950 and 1953 editions. While the landmark cases on most topics have 
been retained, along with materials showing historical development, 
emphasis has been laid upon recent cases illustrating the problems of 
current importance (possibly in some instances too much so, to the 
sacrifice of arguably worthier material which has been omitted from 
this edition). Changes in the law made by the Labor-Management 
Reporting and Disclosure Act of 1959 have been included in the 
appropriate chapters, together with excerpts from the legislative his- 
tory. Dean Smith and Professor Merrifield offer, too, numerous pene- 
trating questions and observations regarding the possible future inter- 
pretation and application of the several complex and often puzzling 
provisions of that act. 
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The volume is acompanied by an “Appendix” which contains the 
basic federal legislation relating to labor relations law. Of particular 
assistance is a reprint of the Labor-Management Relations Act of 1947 
which is shown in such form as to indicate the content of the original 
National Labor Relations Act of 1935, the amendments of 1947 made by 
the Taft-Hartley Act, and the amendments of 1959 made by the Labor- 
Management Reporting and Disclosure Act—at a glance the reader notes 
how the law stood at each stage of its legislative development and how it 
stands today. 

An exceedingly useful addition to the text in the present volume is 
a section on “NLRB Organization and Procedure in Unfair Labor 
Practice Cases.! The “Appendix” contains the NLRB’s full “Statements 
of Procedure,” which includes the Board’s own summary of procedure 
in representation cases. Other exceedingly useful additions in the 
present volume are diagrams of sections 8(b)(4)(A) and (B) for 
analysis of those sections both before and after the 1959 amendments.* 

The present volume contains considerably more material on the 
Railway Labor Act than did the earlier volumes, reflecting the in- 
ceased litigation under that act in recent years. Likewise, there has 
been igslicinn expansion of materials on internal union affairs. 

Much of the jurisdictional material, i.e., status of independent con- 
tractors, supervisors, and government employees, as well as treatment 
of the NLRB’s jurisdictional yardsticks, has been moved from an 
early chapter in the first and second editions to Chapter VIII in the 
present edition; some instructors would probably prefer the prior 
arrangement. 

Omitted from the present volume is much of the detailed material 
dealing with “Unionism and the Public Services and Vital Industries,” 
“The Making and Enforcement of the Collective Agreement,” and 
“The Voluntary Arbitration of Labor Disputes.” This material will 
be included in another volume being prepared by Dean Smith and 
Professor Merrifield, to be used at their respective law schools in a 
second course to be called “Collective Bargaining and Labor Dispute 
Settlement.” However, users of the present volume may rest assured 
that it contains adequate material on these matters for the basic course, 
and those schools which can offer a second course will no doubt wel- 
come the forthcoming volume. 

As to omissions or near omissions from the present volume of ma- 
terial included in the previous edition, there are two which your re- 
viewer is emma inclined to regret. Concerning the problems of 
proof and scope of judicial review, Dean Smith’s past extensive treat- 
ment of the “Universal Camera” litigation has been reduced to a 
shadow of its former scope.* Similarly, the prior treatment of certain 


1 Pages 72-75. 
2 Pages 420-21. 
3 For its treatment in the present edition see pages 147-48. 
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state statutes which have been used in dealing with labor strife, ic., 
statutes concerning riots, unlawful assembly, disturbing the peace, and 
the like, has been reduced to a mere mention of their existence.* 

Those persons who consider an index indispensable will regret the 
absence of one in the present volume, but it does have a highly de- 
tailed table of contents. 

In terms of pages, the present volume is longer than the 1953 edition. 
Much of the increase results from the fact that textual notes are set in 
much larger type in the present edition than in its predecessors (elimi- 
nating the criticism most frequently voiced against the prior editions), 
but some of the bulk results from the fact that there simply is more 
material in the present edition. In the Preface to the first edition Dean 
Smith recognized that his approach had “resulted in a volume of sub- 
stantial size,” and in this regard he stated: 


Looked at in terms of the customary law school daily work as- 
signment of straight case material, there is more here than can be 
covered in a two or three hour course. However, a considerable part 
of the material . . . is background. Many of the rather extensive 
notes develop secondary and collateral considerations. In this as 
in other public law fields, the student should not consider that there 
is a ‘vested interest’ in a 10-30 page assignment, as in the traditional 
private law courses. Even so an instructor may have to make some 
selections of the materials which he considers most important. . . . 


Such an opportunity for variation and selection in treatment seems 
to me to be desirable in this field. 


To cover by class recitation and discussion all of the major areas encom- 
passed by the present volume (or by any of the other available labor law 
casebooks for that matter) is a virtual impossibility if the course is less 
than four hours, and it would present a severe challenge even to the in- 
structor of a four-hour course. Your reviewer, like most labor law instruc- 
tors, does not enjoy the luxury of a four-hour course, but he nonetheless 
is firmly convinced that no major area of the subject should be omitted 
entirely from the basic labor law course. Various compromise procedures 
for covering all of the basic material are available, and each instructor is 
likely to devise one of his own. 

One of the per compromise solutions is essentially as follows [this 
is the approach we used with the Smith-Merrifield volume in our three- 
hour course at the University of Oklahoma College of Law last Spring]: 
Chapter I, covering the development of American labor unions from Co- 
lonial times to the present, may be assigned as outside reading not covered 
in class but upon which the students are subject to examination. Chapter 
II may well be covered thoroughly in class, for this material, on early judi- 
cial approaches to collective employee activity in America, provides a 


4 Page 407. 
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comparative setting for understanding and evaluating much of today’s law 
of labor relations. Chapter III, summarizing the development of American 
legislation in the labor law field, may be covered by lecture utilizing only 
a moderate amount of class time since much of the summarized material 
is treated in full detail later in the volume. The bulk of the semester (about 
two-thirds) may well be devoted to the approximately 500 pages of Chap- 
ters IV, V, and VI, dealing respectively with employer obligations with 
respect to unionization, settlement of representation questions, and collec- 
tive action by employees—these materials would thus be covered by the 
ideal but very time consuming traditional law class procedure of student 
recitation and interrogation, giving students full opportunity to ask ques- 
tions, and general class discussion. It is also desirable, and in fact essential, 
for the instructor during the first few weeks of the semester to acquaint the 
students on a preliminary basis with many matters which are to be con- 
sidered in detail later in the course. For instance, the instructor may by 
brief lecture: explain the various forms of union security and the general 
legal status of each (Chapter VII); explain the historical development and 
present general law concerning unionism and the antitrust laws (pages 
553-577); give the general details regarding jurisdiction and federal-state 
relations (Chapter VIII); explain the nature and general scope of the duty 
to bargain collectively (Chapter IX); define arbitration and explain its 
general function (Chapter X); and explain the general function of media- 
tion. By following the above procedure, the class at the two-thirds point 
of the semester will possess sufficient background and will be sufficiently 
tuned to the approaches of labor relations law that it will be possible to 
move at a much more rapid pace through the remainder of the book 
(Chapters VII-XI). This rapid pace is achieved by lecture tied closely to 
the materials in the book—student participation through recitations and 
questions is held to a definite minimum, but the students are charged with 
quite long reading assignments (with selected omissions throughout the 
remainder of the book). 

The above compromise procedure for covering an approximately 1200 
page book in a three-hour course is fairly satisfactory but by no means 
entirely so. Certainly the material in Chapter XI, dealing with internal 
union affairs and other institutional problems of unionism, is becoming 
increasingly important and deserves more time than we were able to de- 
vote to it last Spring. This emphasizes the constant dilemma which con- 
fronts the instructor of a basic labor law course, and it illustrates the chal- 


lenge which fills his days both with enthusiasm and frustration, but not 
with dullness. 


To meet the challenge, the labor law instructor will find the Smith- 
Merrifield volume a versatile tool. To use the words of the late Harry 
Shulman in reviewing Dean Smith’s first edition, “the result of the author’s 
great range and industry is a book with ample information and stimulation 
for any course in labor law that an instructor or student may desire.” 5 


549 Mich. L. Rev. 1091, 1092 (1951). 
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Indeed, other words of Dean Shulman are also appropriate, the present 
reviewer believes, to the Smith-Merrifield edition: “This is a tremendous 
book—tremendous both in content and in quality. . . . I am literally awed 
by the industry and scholarship which the book plainly manifests.” 


Frank Elkouri* 


$Id. at 1091. 

*Professor of Law, University of Oklahoma College of Law. B.A., 1943, LL.B. 
1947, University of Oklahoma, LL.M. 1948, S.J.D. 1951, University of Michigan. 
Member: National Academy of Arbitrators, Oklahoma Bar Association. Author: 
HOW ARBITRATION WORKS (B.N.A., Inc., 1952); TRADE REGULATION 
CASES AND MATERIALS (Little Brown & Co., 1957); HOW ARBITRATION 


WORKS (Revised Edition Co-authored with Edna Asper Elkouri, B.N.A., Inc., 
1960). 





APPENDIX I 


NATIONAL LABOR RELATIONS ACT (1935) 
49 Stat. 449 (July 5, 1935) 
FINDINGS AND POLICY 


Section 1. The denial by employers of the right of employees to organize and 
the refusal by employers to accept the procedure of collective bargaining lead to 
strikes and other forms of industrial strife or unrest, which have the intent or the 
necessary effect of burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commerce; (b) occurring in the cur- 
rent of commerce; (c) materially affecting, restraining, or controlling the flow of raw 
materials or manufactured or processed goods from or into the channels of commerce, 
or the prices of such materials of goods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially to impair or disrupt the 
market for goods flowing from or into the channels of commerce. 

The inequality of bargaining power between employees who do not possess full 
freedom of association or actual liberty of contract, and employers who are organized 
in the corporate or other forms of ownership association substantially burdens and 
affects the flow of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power of wage earners in industry and 
by preventing the stabilization of competitive wage rates and working conditions 
within and between industries. 

Experience has proved that protection by law of the right of employees to or- 
ganize and bargain collectively safeguards commerce from injury, impairment, or 
interruption, and promotes the flow of commerce by removing certain recognized 
sources of industrial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of differences as to wages, 
hours, or other working conditions, and by restoring equality of bargaining power 
between employers and employees. 

It is hereby declared to be the policy of the United States to eliminate the causes of 
certain substantial obstructions to the free flow of commerce and to mitigate and 
eliminate these obstructions when they have occurred by encouraging the practice and 
procedure of collective bargaining and by protecting the exercise by workers of full 
freedom of association, self-organization, and designation of representatives of their 
own choosing, for the purpose of negotiating the terms and conditions of their 
employment or other mutual aid or protection. 


DEFINITIONS 


Section 2. When used in this Act— 

(1) The term “person” includes one or more individuals, partnerships, associa- 
tions, corporations, legal representatives, trustees, trustees in bankruptcy, or receivers. 

(2) The term “employer” includes any person acting in the interest of an em- 
ployer, directly or indirectly, but shall not include the United States, or any state or 
political subdivision thereof, or any person subject to the Railway Labor Act, as 
amended from time to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of such labor organiza- 
tion. 

(3) The term “employee” shall include any employee, and shall not be limited 
to the employees of a particular employer, unless the Act explicitly states otherwise, 
and shall include any individual whose work has ceased as a consequence of, or in con- 
nection with, any current labor dispute or because of any unfair labor practice, and 
who has not obtained any other regular and substantially equivalent employment, but 
shall not include any individual employed as an agricultural laborer, or in the domestic 
service of any family or person at his home, or any individual employed by his 
parent or spouse. 


I 





(4) The term “representatives” includes any individual or labor organization. 

(5) The term “labor organization” means any organization of any kind, or any 
agency or employee representation committee or plan, in which employees participate 
and which exists for the purpose, in whole or in part, of dealing with employers 
concerning grievances, labor disputes, wages, rates of pay, hours of employment, or 
conditions ot work. 

(6) The term “commerce” means trade, traffic, commerce, transportation, or 
communication among the several states, or between the District of Columbia or any 
Territory of the United States and any state or other Territory, or between any 
foreign country and any State, Territory, or the District of Columbia, or within the 
District of Columbia or any Territory, or between points in the same State but through 
any other State or any Territory or the District of Columbia or any foreign country. 

(7) The term “affecting commerce” means in commerce, or burdening or obstruct- 
ing commerce or the free flow of commerce, or having led or tending to lead to a 
labor dispute burdening or obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice’ means any unfair labor practice listed in 
section 8. 

(9) The term “labor dispute” includes any controversy concerning terms, tenure 
or conditions of employment, or concerning the association or representation of per- 
sons in negotiating, fixing, maintaining, changing, or seeking to arrange terms or 
conditions of employment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the National Labor 
Relations Board created by section 3 of this Act. 

(11) The term “old Board” means the National Labor Relations Board estab- 
lished by Executive Order Numbered 6763 of the President on June 29, 1934, pursuant 
to Public Resolution Numbered 44, approved June 19, 1934 (48 Stat. 1183), and re- 
established and continued by Executive Order Numbered 7074 of the President of 
June 15, 1935, pursuant to Title 1 of the National Industrial Recovery Act (48 Stat. 


195) as amended and continued by Senate Joint Resolution 133! approved June 14, 
1935. 


NATIONAL LABOR RELATIONS BOARD 


Section 3. (a) There is hereby created a board, to be known as the “National 
Labor Relations Board” (hereinafter referred to as the “Board”), which shall be 
composed of three members, who shall be appointed by the President, by and with 
the advice and consent of the Senate. One of the original members shall be appointed 
for a term of one year, one for a term of three years, and one for a term of five years, 
but their successors shall be appointed for terms of five years each, except that any 
individual chosen to fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designate one member to 
serve as chairman of the Board. Any member of the Board may be removed by the 
President, upon notice and hearing, for neglect of duty or malfeasance in office, but 
for no other cause. 

(b) A vacancy in the Board shall not impair the right of the remaining members 
to exercise all the powers of the Board, and two members of the Board shall, at all 
times, constitute a quorum. The Board shall have an official seal which shall be 
judicially noticed. 

(c) The Board shall, at the close of each fiscal year, make a report in writing 
to Congress and to the President stating in detail the cases it has heard, the decisions 
it has rendered, the names, salaries, and duties of all employees and officers in the 
ys ad ey under the supervision of the Board, and an account of all moneys it has 

isbursed. 

Section 4. (a) Each member of the Board shall receive a salary of $10,000 a year, 
shall be eligible for reappointment, and shall not engage in any other business, voca- 
tion, or employment. The Board shall appoint, without regard for the provisions of the 
civil-service laws but subject to the Classification Act of 1923, as amended, an executive 
secretary, and such attorneys, examiners, and regional directors, and shall appoint 
such other employees with regard to existing laws applicable to the employment and 
compensation of officers and employees of the United States, as it may from time to 
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time find necessary for the proper performance of its duties and as may be from time 
to time appropriated for by Congress. The Board may establish or utilize such regional, 
local, or other agencies, and utilize such voluntary and uncompensated services, as 
may from time to time be needed. Attorneys appointed under this section may, at the 
direction of the Board, appear for and represent the Board in any case in court. 
Nothing in this Act shall be construed to authorize the Board to appoint individuals 
for the purpose of conciliation or mediation (or for statistical work), where such 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original members of the Board and the 
designation of its chairman, the old Board shall cease to exist. All employees of the 
old Board shall be transferred to and become employees of the Board with salaries 
under the Classification Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and property of the old Board 
shall become records, papers, and property of the Board, and all unexpended funds 
and appropriations for the use and maintenance of the old Board shall become funds 
and appropriations available to be expended by the Board in the exercise of the 
powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary traveling and sub- 
sistence expenses outside the District of Columbia incurred by the members or em- 
ployees of the Board under its orders, shall be allowed and paid on the presentation 
of itemized vouchers therefor approved by the Board or by any individual it desig- 
nates for that purpose. 

Section 5. The principal office of the Board shall be in the District of Columbia, 
but it may meet and exercise any or all of its powers at any other place. The Board 
may, by one or more of its members or by such agents or agencies as it may designate, 
prosecute any inquiry necessary to its functions in any part of the United States. A 
member who participates in such an inquiry shall not be disqualified from subsequently 
participating in a decision of the Board in the same case. 

Section 6. The Board shall have authority from time to time to make, amend, and 
rescind such rules and regulations as may be necessary to carry out the provisions of 


this Act. Such rules and regulations shall be effective upon publication in the manner 
which the Board shall prescribe. 


RIGHTS OF EMPLOYEES 


Section 7. Employees shall have the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through representatives of their 
own choosing, and to engage in concerted activities, for the purpose of collective bar- 
gaining or other mutual aid or protection. 

Section 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exercise of the rights 
guaranteed in section 7. 

(2) To dominate or interfere with the formation or administration of any labor 
organization or contribute financial or other support to it: Provided, That subject to 
rules and regulations made and published by the Board pursuant to section 6, an 
employer shall not be prohibited from permitting employees to confer with him dur- 
ing working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment or any term or 
condition of employment to encourage or discourage membership in any labor organi- 
zation: Provided, That nothing in this Act, or in the National Industrial Recovery Act 
(U.S.C., Supp. VII, title 15, §§ 701-712), as amended from time to time, or in any 
code or agreement approved or prescribed thereunder, or in any other statute of the 
United States, shall preclude an employer from making an agreement with a labor 
Organization (not established, maintained, or assisted by any action defined in this 
Act as an unfair labor practice), to require as a condition of employment membership 
therein, if such labor organization is the representative of the employees as provided 
in section 9(a), in the appropriate collective bargaining unit covered by such agree- 
ment when made. 

(4) To discharge or otherwise discriminate against an employee because he has 
filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representatives of his employees, 
subject to the provisions of section 9(a). 


Ill 


REPRESENTATIVES AND ELECTIONS 


Section 9. (a) Representatives designated or selected for the purposes of col- 
lective bargaining by the majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all the employees in such unit for the 
purposes of collective bargaining in respect to rates of pay, wages, hours of employ- 
ment, or other conditions of employment: Provided, That any individual employee or 
a group of employees shall have the right at any time to present grievances to their 
employer. 

(b) The Board shall decide in each case whether, in order to insure to employees 
the full benefit of their right to self-organization and to collective bargaining, and 
otherwise to effectuate the policies of this Act, the unit appropriate for the purposes 
of collective bargaining shall be the employer unit, craft unit, plant unit, or sub- 
division thereof. 

(c) Whenever a question affecting commerce arises concerning the representa- 
tion of employees, the Board may investigate such controversy and certify to the 
parties, in writing, the name or names of the representatives that have been designated 
or selected. In any such investigation, the Board shall provide for an appropriate 
hearing upon due notice, either in conjunction with a proceeding under section 10 or 
otherwise, and may take a secret ballot of employees, or utilize any other suitable 
method to ascertain such representatives. 

(d) Whenever an order of the Board made pursuant to section 10(c) is based in 
whole or in part upon facts certified following an investigation pursuant to subsection 
(c) of this section, and there is a petition for the enforcement or review of such order, 
such certification and the record of such investigation shall be included in the tran- 
script of the entire record required to be filed under subsection 10(e) or 10(f), and 
thereupon the decree of the court enforcing, modifying, or setting aside in whole or 
in part the order of the Board shall be made and entered upon the pleadings, testimony, 
and proceedings set forth in such transcript. 


PREVENTION OF UNFAIR LABOR PRACTICES 


Section 10. (a) The Board is empowered, as hereinafter provided, to prevent any 


person from engaging in any unfair labor practice (listed in section 8), affecting 
commerce. This power shall be exclusive, and shall not be affected by any other means 
of adjustment or prevention that has been or may be established by agreement, code, 
law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is engaging in any 
such unfair labor practice, the Board, or any agent or agency designated by the Board 
for such purposes, shall have power to issue and cause to be served upon such person 
a complaint stating the charges in that respect, and containing a notice of hearing 
before the Board or a member thereof, or before a designated agent or agency, at a 
place therein fixed, not less than five days after the serving of said complaint. Any 
such complaint may be amended by the member, agent, or agency conducting the hear- 
ing or the Board, in its discretion, at any time prior to the issuance of an order based 
thereon. The person so complained of shall have the right to file an answer to the 
original or amended complaint and to appear in person or otherwise and give testi- 
mony at the place and time fixed in the complaint. In the discretion of the member, 
agent or agency conducting the hearing or the Board, any other person may be 
allowed to intervene in the said proceeding and to present testimony. In any such 
proceeding the rules of evidence prevailing in courts of law or equity shall not be 
controlling. 

(c) The testimony taken by such member, agent or agency or the Board shall 
be reduced to writing and filed with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argument. If upon all the testimony 
taken the Board shall be of the opinion that any person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to be served on such person an order 
requiring such person to cease and desist from such unfair labor practice, and to 
take such affirmative action, including reinstatement of employees with or without 
back pay, as will effectuate the policies of this Act. Such order may further require 
such person to make reports from time to time showing the extent to which it has 
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complied with the order. If upon all the testimony taken the Board shall be of the 
opinion that no person named in the complaint has engaged in or is engaging in any 
such unfair labor practice, then the Board shall state its findings of fact and shall 
issue an order dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been filed in a court, 
as hereinafter provided, the Board may at any time, upon reasonable notice and in 
such manner as it shall deem proper, modify or set aside, in whole or in part, any 
finding or order made or issued by it. : 

(e) The Board shall have power to petition any circuit court of appeals of the 
United States (including the United States Court of Appeals for the District of 
Columbia), or if all the circuit courts of appeals to which application may be made are 
in vacation, any district court of the United States (including the District Court of the 
United States for the District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein such person resides 
or transacts business, for the enforcement of such order and for appropriate temporary 
relief or restraining order, and shall certify and file in the court a transcript of the 
entire record in the proceeding, including the pleadings and testimony upon which 
such order was entered and the pleadings and testimony upon which such order was 
entered and the findings and order of the Board. Upon such filing, the court shall 
cause notice thereof to be served upon such — and thereupon shall have juris- 
diction of the proceeding and of the question determined therein, and shall have power 
to grant such temporary relief or restraining order as it deems just and proper, and 
to make and enter upon the pleadings, testimony, and proceedings set forth in such 
transcript a decree enforcing, modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board. No objection that has not been urged 
before the Board, its member, agent or agency, shall be considered by the court, unless 
the failure or neglect to urge such objection shall be excused because of extraordinary 
circumstances. ‘The findings of the Board as to the facts, if supported by evidence, 
shall be conclusive. If either party shall apply to the court for leave to adduce addi- 
tional evidence and shall show to the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds for the failure to adduce 
such evidence in the hearing before the Board, its member, agent, or agency, the court 
may order such additional evidence to be taken before the Board, its member, agent, 
or agency, and to be made a part of the transcript. The Board may modify its findings 
as to the facts, or make new findings, by reason of additional evidence so taken and 
filed, and it shall file such modified or new findings, which, if supported by evidence, 
shall be conclusive, and shall file its recommendations, if any, for the modification or 
setting aside of its original order. The jurisdiction of the court shall be exclusive 
and its judgment and decree shall be final, except that the same shall be subject to 
review by the appropriate circuit court of appeals if application was made to the 
district court as hereinabove provided, and by the Supreme Court of the United States 
upon writ of certiorari or certification as provided in sections 239 and 240 of the 
Judicial Code, as amended (U.S.C., title 28, $8 346 and 347). 

(f) Any person aggrieved by a final order of the Board granting or denying in 
whole or in part the relief sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit wherein the unfair labor practice 
in question was alleged to have been engaged in or wherein such person resides or 
transacts business, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be forthwith served upon 
the Board, and thereupon the aggrieved party shall file in the court a transcript of 
the entire record in the proceeding, certified by the Board, including the pleading and 
testimony upon which the order complained of was entered and the findings and order 
of the Board. Upon such filing, the court shall proceed in the same manner as in the 
case of an application by the Board under subsection (e), and shall have the same 
exclusive jurisdiction to grant to the Board such temporary relief or restraining order 
as it deems just and proper, and in like manner to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting aside in whole or in part the 
order of the Board; and the findings of the Board as to the facts, if supported by 
evidence, shall in like manner be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) of this 


section shall not, unless specifically ordered by the court, operate as a stay of the 
Board’s order. 
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(h) When granting appropriate temporary reliei or a restraining order, or 
making and entering a decree enforcing, modifying, and enforcing as so modified or 
setting aside in whole or in part an order of the Board, as provided in this section, 
the jurisdiction of courts sitting in equity shall not be limited by the Act entitled 
“An Act to amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes,” approved March 23, 1932 (U.S.C., 
Supp. VII, title 29, §§ 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and if possible 
within ten days after they have been docketed. 


INVESTIGATORY POWERS 


Section 11. For the purpose of all hearings and investigations, which in the 
opinion of the Board, are necessary and proper for the exercise of the powers vested 
in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at all reasonable 
times have access to, for the purpose of examination, and the right to copy any evi- 
dence of any person being investigated or proceeded against that relates to any matter 
under investigation or in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and the production of any 
evidence that relates to any matter under investigation or in question, before the 
Board, its member, agent, or agency conducting the hearing or investigation. Any mem- 
ber of the Board, or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive evidence. Such 
attendance of witnesses and the production of such evidence may be required from any 
place in the United States or any Territory or possession thereof, at any designated 
place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to any person, any 
District Court of the United States or the United States courts of any Territory or pos- 
session, or the District Court of the United States for the District of Columbia, within 
the jurisdiction of which the inquiry is carried on or within the jurisdiction of which 
said person guilty of contumacy or refusal to obey is found or resides or transacts 
business, upon application by the Board shall have jurisdiction to issue to such person 
an order requiring such person to appear before the Board, its member, agent, or 
agency, there to produce evidence if so ordered, or there to give testimony touching the 
matter under investigation or in question; and any failure to obey such order of the 
court may be punished by said court as a contempt thereof. 

(3) No person shall be excused from attending and testifying or from producing 
books, records, correspondence, documents, or other evidence in obedience to the sub- 
pena of the Board, on the ground that the testimony or evidence required of him may 
tend to incriminate him or subject him to a penalty or forfeiture; but no individual 
shall be prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he is compelled, after having claimed his 
privilege against self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and punishment for per- 
jury committed in so testifying. 

(4) Complaints, orders, and other process and papers of the Board, its member, 
agent, or agency, may be served either personally or by registered mail or by tele- 
graph or by leaving a copy thereof at the principal office or place of business of the 
person required to be served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be proof of the same, and the return 
post office receipt or telegraph receipt therefor when registered and mailed or tele- 
graphed as aforesaid shall be proof of service of the same. Witnesses summoned before 
the Board, its member, agent, or agency, shall be paid the same fees and mileage that 
are paid witnesses in the courts of the United States, and witnesses whose depositions 
are taken and the persons taking the same shall severally be entitled to the same fees 
as are paid for like services in the courts of the United States. 

(5) All process of any court to which application may be made under this Act may 
be served in the judicial district wherein the defendant or other person required to be 
served resides or may be found. 

(6) The several departments and agencies of the Government, when directed by 
the President, shall furnish the Board, upon its request, all records, papers, and in- 
formation in their possession relating to any matter before the Board. 
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Section 12. Any person who shall willfully resist, prevent, impede, or interfere 
with any member of the Board or any of its agents or agencies in the performance of 
duties pursuant to this Act shall be punished by a fine of not more than $5,000 or by 
imprisonment for not more than one year, or both. 


LIMITATIONS 


Section 13. Nothing in this Act shall be construed so as to interfere with or im- 
pede or diminish in any way the right to strike. 

Section 14. Wherever the application of the provisions of section 7(a) of the 
National Industrial Recovery Act [U.S.C., Supp. VII, title 15, § 707(a)], as amended 
from time to time, or of section 77 B paragraphs (1) and (m) of the Act approved 
June 7, 1934, entitled “An Act to amend an Act entitled ‘An Act to establish a uniform 
system of bankruptcy throughout the United States’ approved July 1, 1898, and Acts 
amendatory thereof and supplementary thereto” [48 Stat. 922, pars. (1) and (m)], as 
amended from time to time, or of Public Resolution Numbered 44, approved June 19, 
1934 (48 Stat. 1183), conflicts with the application of the provisions of this Act, this 
Act shall prevail: Provided, That in any situation where the provisions of this Act 
cannot be validly enforced, the provisions of such others Acts shall remain in full 
force and effect. 

Section 15. If any provision of this Act, or the application of such provision to 
any person or circumstance, shall be held invalid, the remainder of this Act, or the ap- 
plication of such provision to persons or circumstances other than those as to which it 
is held invalid, shall not be affected thereby. 

Section 16. This Act may be cited as the “National Labor Relations Act.” 





LABOR-MANAGEMENT RELATIONS ACT (1947) 


61 Stat. 136 (June 23, 1947) 
AS AMENDED* 


AN ACT 


To amend the National Labor Relations Act, to provide additional facilities for the 
mediation of labor disputes affecting commerce, to equalize legal responsibilities 
of labor organizations and employers, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 


SHORT TITLE AND DECLARATION OF POLICY 


Section 1. (a) This Act may be cited as the “Labor Management Relations Act, 
1947.” 

(b) Industrial strife which interferes with the normal flow of commerce and 
with the full production of articles and commodities for commerce, can be avoided 
or substantially minimized if employers, employees, and labor organizations each 
recognize under law one another’s legitimate rights in their relations with each 
other, and above all recognize under law that neither party has any right in its 
relations with any other to engage in acts or practices which jeopardize the public 
health, safety, or interest. 

It is the purpose and policy of this Act, in order to promote the full flow of com- 
merce, to prescribe the legitimate rights of both employees and employers in their 
relations affecting commerce, to provide orderly and peaceful procedures for pre- 
venting the interference by either with the legitimate rights of the other, to protect 
the rights of individual employees in their relations with labor organizations 
whose activities affect commerce, to define and proscribe practices on the part of labor 
and management which affect commerce and are inimical to the general welfare, and 
to protect the rights of the public in connection with labor disputes affecting commerce. 


TITLE I—~AMENDMENT OF NATIONAL LABOR RELATIONS ACT 


Sec. 101. The National Labor Relations Act is hereby amended to read as follows: 


FINDINGS AND POLICES 


Section 1. The denial by some employers of the right of employees to organize 
and the refusal by some employers to accept the procedure of collective bargaining 
lead to strikes and other forms of industrial strife or unrest, which have the intent 
or the necessary effect of burdening or obstructing commerce by (a) impairing 
the efficiency, safety, or operation of the instrumentalities of commerce; (b) occur- 
ring in the current of commerce; (c) materially affecting, restraining, or controlling 
the flow of raw materials or manufactured or processed goods from or into the 
channels of commerce, or the prices of such materials or goods in commerce; or 
(d) causing diminution of employment and wages in such volume as substantially 
to impair or disrupt the market for goods flowing from or into the channels of 
commerce. 

The inequality of bargaining power between employees who do not possess full 
freedom of association or actual liberty of contract, and employers who are or- 
ganized in the corporate or other forms of ownership association substantially 
burdens and affects the flow of commerce, and tends to aggravate recurrent business 
depressions, by depressing wage rates and the purchasing power of wage earners 


*The material appearing in bold-face and italic type represents provisions as amended or added 
by amendment. Bold-face type has been used to show changes made by Public Law 189, 82d Cong., 
lst Sess., 65 Stat. 601 (1951). Italic type indicates additions made by the Labor-Management 
Reporting and Disclosure Act of 1959, Public Law 86-257, 86th Cong., ist Sess., 73 Stat. 519. 
Provisions deleted by Public Law 86-257 are enclosed by black brackets. 
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in industry and by preventing the stabilization of competitive wage rates and working 
conditions within and between industries. ; 

Experience has proved that protection by law of the right of employees to 
organize and bargain collectively safeguards commerce from injury, impairment, 
or interruption, and promotes the flow of commerce by removing certain recognized 
sources of industrial strife and unrest, by encouraging practices fundamental to 
the friendly adjustment of industrial disputes arising out of differences as to wages, 
hours, or other working conditions, and by restoring equality of bargaining power 
between employers and employees. 

Experience has further demonstrated that certain practices by some labor 
organizations, their officers, and members have the intent or the necessary effect 
of burdening or obstructing commerce by preventing the free flow of goods in such 
commerce through strikes and other forms of industrial unrest or through concerted 
activities which impair the interest of the public in the free flow of such commerce. 
The elimination of such practices is a necessary condition to the assurance of the 
rights herein guaranteed. 

It is hereby declared to be the policy of the United States to eliminate the 
causes of certain substantial obstructions to the free flow of commerce and to miti- 
gate and eliminate these obstructions when they have occurred by encouraging the 
practice and procedure of collective bargaining and by protecting the exercise by 
workers of full freedom of association, self-organization, and designation of repre- 
sentatives of their own choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid or protection. 


DEFINITIONS 


Sec. 2. When used in this Act— 
(1) The term “person” includes one or more individuals, labor organizations, 
partnerships, associations, corporations, legal representatives, trustees, trustees in 
bankruptcy, or receivers. 

(2) The term “employer” includes any person acting as an agent of an employer, 
directly or indirectly, but shall not include the United States or any wholly owned 
Government corporation, or any Federal Reserve Bank, or any State or political 
subdivision thereof, or any corporation or association operating a hospital, if no 
part of the net earnings inures to the benefit of any private shareholder or individual, 
or any person subject to the Railway Labor Act, as amended from time to time, or 
any labor organization (other than when acting as an employer), or anyone acting 
in the capacity of officer or agent of such labor organization. 

(3) The term “employee” shall include any employee, and shall not be limited 
to the employees of a particular employer, unless the Act explicitly states other- 
wise, and shall include any individual whose work has ceased as a consequence of, 
or in connection with, any current labor dispute or because of any unfair labor 
practice, and who has not obtained any other regular and substantially equivalent 
employment, but shall not include any individual employed as an agricultural 
laborer, or in the domestic service of any family or person at his home, or any 
individual employed by his parent or spouse, or any individual having the status 
of an independent contractor, or any individual employed as a supervisor, or any 
individual employed by an employer subject to the Railway Labor Act, as amended 
from time to time, or by any other person who is not an employer as herein defined. 

(4) The term “representatives” includes any individual or labor organization. 

(5) The term “labor organization” means any organization of any kind, or any 
agency or employee representation committee or plan, in which employees par- 
ticipate and which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, hours of 
employment, or conditions of work. 

(6) The term “commerce” means trade, traffic, commerce, transportation, or 
communication among the several States, or between the District of Columbia or 
any Territory of the United States and any State or other Territory, or between 
any foreign country and any State, Territory, or the District of Columbia, or 
within the District of Columbia or any Territory, or between points in the same 
State but through any other State or any Territory or the District of Columbia or 
any foreign country. 
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(7) The term “affecting commerce” means in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing commerce or the free flow of 
commerce. 

(8) The term “unfair labor practice” means any unfair labor practice listed in 
section 8. 

(9) The term “labor dispute” includes any controversy concerning terms, 
tenure or conditions of employment, or concerning the association or representation 
of persons in negotiating, fixing, maintaining, changing, or seeking to arrange terms 
or conditions of employment, regardless of whether the disputants stand in the 
proximate relation of employer and employee. 

(10) The term “National Labor Relations Board” means the National Labor 
Relations Board provided for in section 3 of this Act. 

(11) The term “supervisor” means any individual having authority, in the interest 
of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or responsibly to direct them, or to adjust 
their grievances, or effectively to recommend such action, if in connection with the 
foregoing the exercise of such authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment. 

(12) The term “professional employee” means— 


(a) any employee engaged in work (i) predominantly intellectual and varied 
in character as opposed to routine mental, manual, mechanical, or physical 
work; (ii) involving the consistent exercise of discretion and judgment in its 
performance; (iii) of such a character that the output produced or the result 
accomplished cannot be standardized in relation to a given period of time; 
(iv) requiring knowledge of an advanced type in a field of science or learning 
customarily acquired by a prolonged course of specialized intellectual instruction 
and study in an institution of higher learning or a hospital, as distinguished from 
a general academic education or from an apprenticeship or from training in the 
performance of routine mental, manual, or physical processes; or 

(b) any employee, who (i) has completed the courses of specialized intel- 
lectual instruction and study described in clause (iv) of paragraph (a), and 
(ii) is performing related work under the supervision of a professional person 
to qualify himself to become a professional employee as defined in paragraph (a). 


(13) In determining whether any person is acting as an “agent” of another person 
so as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified shall 
not be controlling. 


NATIONAL LABOR RELATIONS BOARD 


Sec. 3. (a) The National Labor Relations Board (hereinafter called the “Board”) 
created by this Act prior to its amendment by the Labor Management Relations Act, 
1947, is hereby continued as an agency of the United States, except that the Board 
shall consist of five instead of three members, appointed by the President by and with 
the advice and consent of the Senate. Of the two additional members so provided for, 
one shall be appointed for a term of five years and the other for a term of two years. 
Their successors, and the successors of the other members, shall be appointed for terms 
of five years each excepting that any individual chosen to fill a vacancy shall be ap- 
pointed only for the unexpired term of the member whom he shall succeed. The 
President shall designate one member to serve as Chairman of the Board. Any mem- 
ber of the Board may be removed by the President, upon notice and hearing, for neglect 
of duty or malfeasance in office, but for no other cause. 

(b) The Board is authorized to delegate to any group of three or more members 
any or all of the powers which it may itself exercise. The Board is also authorized 
te delegate to its regional directors its powers under section 9 to determine the unit 
appropriate for the purpose of collective bargaining, to investigate and provide for 
hearings, and determine whether a question of representation exists, and to direct an 
election or take a secret ballot under subsection (c) or (e) of section 9 and certify 
the results thereof, except that upon the filing of a request therefor with the Board 
by any interested person, the Board may review any action of a regional director 
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delegated to him under this paragraph, but such a review shall not, unless specifically 
ordered by the Board, operate as a stay of any action taken by the regional director. 
A vacancy in the Board shall not impair the right of the remaining members to exer- 
cise all of the powers of the Board, and three members of the Board shall, at ail 
times, constitute a quorum of the Board, except that two members shall constitute a 
quorum of any group designated pursuant to the first sentence hereof. The Board 
shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report in writing 
to Congress and to the President stating in detail the cases it has heard, the decisions 
it has rendered, the names, salaries, and duties of all employees and officers in 
the employ or under the supervision of the Board, and an account of all moneys 
it has disbursed. 

(d) There shall be a General Counsel of the Board who shall be appointed by 
the President, by and with the advice and consent of the Senate, for a term of four 
years. The General Counsel of the Board shall exercise general supervision over 
all attorneys employed by the Board (other than trial examiners and legal assistants 
to Board members) and over the officers and employees in the regional offices, He 
shall have final authority, on behalf of the Board, in respect of the investigation of 
charges and issuance of complaints under section 10, and in respect of the prosecution 
of such complaints before the Board, and shall have such other duties as the Board 
may prescribe or as may be provided by law. In case of a vacancy in the office of 
the General Counsel the President is authorised to designate the officer or employee 
who shall act as General Counsel during such vacancy, but no person or persons so 
designated shall so act (1) for more than forty days when the Congress is in session 
unless a nomination to fill such vacancy shall have been submitted to the Senate, or 
(2) after the adjournment sine die of the session of the Senate in which such nomina- 
tion was submitted. 

Sec. 4. (a) Each member of the Board and the General Counsel of the Board 
shall receive a salary of $12,000! a year, shall be eligible for reappointment, and 
shall not engage in any other business, vocation, or employment. The Board shall 
appoint an executive secretary, and such attorneys, examiners, and regional directors, 
and such other employees as it may from time to time find necessary for the proper 
performance of its duties. The Board may not employ any attorneys for the purpose 
of reviewing transcripts of hearings or preparing drafts of opinions except that any 
attorney employed for assignment as a legal assistant to any Board member may for 
such Board member review such transcripts and prepare such drafts. No trial 
examiner's report shall be reviewed, either before or after its publication, by any 
person other than a member of the Board or his legal assistant, and no trial examiner 
shall advise or consult with the Board with respect to exceptions taken to his findings, 
rulings, or recommendations. The Board may establish or utilize such regional, 
local, or other agencies, and utilize such voluntary and uncompensated services, 
as may from time to time be needed. Attorneys appointed under this section may, 
at the direction of the Board, appear for and represent the Board in any case in court. 
Nothing in this Act shall be construed to authorize the Board to appoint individuals 
for the purpose of conciliation or mediation, or for economic analysis. 


(b) All of the expenses of the Board, including all necessary traveling and sub- 
sistence expenses outside the District of Columbia incurred by the members or 
employees of the Board under its orders, shall be allowed and paid on the presenta- 
tion of itemized vouchers therefor approved by the Board or by any individual it 
designates for that purpose. 


Sec. 5. The principal office of the Board shall be in the District of Columbia, 
but it may meet and exercise any or all of its powers at any other place. The Board 
may, by one or more of its members or by such agents or agencies as it may desig- 
nate, prosecute any inquiry necessary to its functions in any part of the United 
States. A member who participates in such an inquiry shall not be disqualified from 
subsequently participating in a decision of the Board in the same case. 

Sec. 6. The Board shall have authority from time to time to make, amend, and 
rescind, in the manner prescribed by the Administrative Procedure Act, such rules and 
regulations as may be necessary to carry out the provisions of this Act. 


1 Pursuant to Public Law 854, 84th Congress, 1 Gate. oe B Ng the salary of the 
Chairman of the Board shall be $20,500 per year and the salaries of the General Counsel and 
each Board member shall be $20,000 per year. 
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RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to refrain 
from any or all of such activities except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 8 (a) (3). 


UNFAIR LABOR PRACTICES 
Sec. 8. (a) It shall be an unfair labor practice for an employer— 


(1) to interfere with, restrain, or coerce employees in the exercise of the rights 
guaranteed in section 7; 

(2) to dominate or interfere with the formation or administration of any 
labor organization or contribute financial or other support to it: Provided, 
That subject to rules and regulations made and published by the Board pursuant 
to section 6, an employer shall not be prohibited from permitting employees to 
confer with him during working hours without loss of time or pay; 

(3) by discrimination in regard to hire or tenure of employment or any term 
or condition of employment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this Act, or in any other statute 
of the United States, shall preclude an employer from making an agreement with 
a labor organization (not established, maintained, or assisted by any action 
defined in section 8 (a) of this Act as an unfair labor practice) to require as a 
condition of employment membership therein on or after the thirtieth day fol- 
lowing the beginning of such employment or the effective date of such agreement, 
whichever is the later, (i) if such labor organization is the representative of the 
employees as provided in section 9 (a), in the appropriate collective-bargaining 
unit covered by such agreement when made [and has at the time the agree- 
ment was made or within the preceding twelve months received from the 
Board a notice of compliance with section 9 (f), (g), (h)], and (ii) unless 
following an election held as provided in section 9 (e) within one year pre- 
ceding the effective date of such agreement, the Board shall have certified 
that at least a majority of the employees eligible to vote in such election 
have voted to rescind the authority of such labor organization to make 
such an agreement: Provided further, That no employer shall justify any 
discrimination against an employee for non-membership in a labor organization 
(A) if he has reasonable grounds for believing that such membership was not 
available to the employee on the same terms and conditions generally applicable 
to other members, or (B) if he has reasonable grounds for believing that mem- 
bership was denied or terminated for reasons other than the failure of the 
employee to tender the periodic dues and the initiation fees uniformly required 
as a condition of acquiring or retaining membership ; 

(4) to discharge or otherwise discriminate against an employee because he 
has filed charges or given testimony under this Act; 

(5) to refuse to bargain collectively with the representatives of his em- 
ployees, subject to the provisions of section 9 (a). 


(b) It shall be an unfair labor practice for a labor organization or its agents— 


(1) to restrain or coerce (A) employees in the exercise of the rights guar- 
anteed in section 7: Provided, That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with respect to the acquisition or re- 
tention of membership therein; or (B) an employer in the selection of his rep- 
resentatives for the purposes of collective bargaining or the adjustment of 
grievances ; 

(2) to cause or attempt to cause an employer to discriminate against an 
employee in violation of subsection (a) (3) or to discriminate against an em- 
ployee with respect to whom membership in such organization has been denied 
or terminated on some ground other than his failure to tender the periodic dues 
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and the initiation fees uniformly required as a condition of acquiring or retaining 
membership ; 

(3) to refuse to bargain collectively with an employer, provided it is the 
representative of his employees subject to the provisions of section 9(a) ; 

(4) (4) to engage in, or to induce or encourage [the employees of any em- 
ployer] any individual employed by any person engaged in commerce or in an 
industry affecting commerce to engage in, a strike or a [concerted] refusal in the 
course of [their] his employment to use, manufacture, process, transport, or 
otherwise handle or work on any goods, articles, materials, or commodities or 
to perform any services[,]; or (ti) to threaten, coerce, or restrain any person 
engaged in commerce or in an industry affecting commerce, where in either case 
an object thereof is: 


(A) forcing or requiring any employer or self-employed person to join 
any labor or employer organization or [any employer or other person to 
cease using, selling, handling, transporting, or otherwise dealing in the 
products of any other producer, processor, or manufacturer, or to cease 
doing business with any other person] to enter into any agreement which 
is prohibited by section 8 (e); 

(B) forcing or requiring any person to cease using, selling, handling, 
transporting, or otherwise dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing business with any other 
person, or forcing or requiring any other employer to recognize or bargain 
with a labor organization as the representative of his employees unless 
such labor organization has been certified as the representative of such 
employees under the provisions of section 9[;]: Provided, That nothing 
contained in this clause (B) shall be construed to make unlawful, where 
not otherwise unlawful, any primary strike or primary picketing; 

(C) forcing or requiring any employer to recognize or bargain with 
a particular labor organization as the representative of his employees if 
another labor organization has been certified as the representative of such 
employees under the provisions of section 9; 

(D) forcing or requiring any employer to assign particular work to 
employees in a particular labor organization or in a particular trade, craft, 
or class rather than to employees in another labor organization or in 
another trade, craft, or class, unless such employer is failing to conform 
to an order or certification of the Board determining the bargaining repre- 
sentative for employees performing such work: 


Provided, That nothing contained in this subsection (b) shall be construed to 
make unlawful a refusal by any person to enter upon the premises of any em- 
ployer (other than his own employer) if the employees of such employer are 
engaged in a strike ratified or approved by a representative of such employees 
whom such employer is required to recognize under this Act[;]: Provided 
further, That for the purposes of this paragraph (4) only, nothing contained in 
such paragraph shall be construed to prohibit publicity, other than picketing, 
for the purpose of truthfully advising the public, including consumers and mem- 
bers of a labor organization, that a product or products are produced by an 
employer with whom the labor organization has a primary dispute and are 
distributed by another employer, as long as such publicity does not have an 
effect of inducing any individual employed by any person other than the primary 
employer in the course of his employment to refuse to pick up, deliver, or trans- 
port any goods, or not to perform any services, at the establishment of the em- 
ployer engaged in such distribution ; 

(5) to require of employees covered by an agreement authorized under 
subsection (a) (3) the payment, as a condition precedent to becoming a 
member of such organization, of a fee in an amount which the Board finds 
excessive or discriminatory under all the circumstances. In making such a 
finding, the Board shall consider, among other relevant factors, the practices 
and customs of labor organizations in the particular industry, and the wages 
currently paid to the employees affected; [and] 

(6) to cause or attempt to cause an employer to pay or deliver or agree to 
pay or deliver any money or other thing of value, in the nature of an exaction, 
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for services which are not performed or not to be performed[.]; and 

(7) to picket or cause to be picketed, or threaten to picket or cause to be 
picketed, any employer where an object thereof is forcing or requiring an em- 
ployer to recognize or bargain with a labor organization as the representative 
of his employees, or forcing or requiring the employees of an employer to accept 
or select such labor organization as their collective bargaining representative, 
unless such labor organization is currently certified as the representative of such 
employees: 


(A) where the employer has lawfully recognised in accordance with 
this Act any other labor organization and a question concerning represen- 
tation may not appropriately be raised under section 9 (c) of this Act, 

(B) where within the preceding twelve months a valid election under 
section 9 (c) of this Act has been conducted, or 

(C) where such picketing has been conducted without a petition under 
section 9 (c) being filed within a reasonable period of time not to exceed 
thirty days from the commencement of such picketing: Provided, That 
when such a petition has been filed the Board shall forthwith, without re- 
gard to the provisions of section9 (c) (1) or the absence of a showing of 
a substantial interest on the part of the labor organization, direct an elec- 
tion in such unit as the Board finds to be appropriate and shall certify the 
results thereof: Provided further, That nothing in this subparagraph (C) 
shall be construed to prohibit any picketing or other publicity for the pur- 
pose of truthfully advising the public (including consumers) that an em- 
ployer does not employ members of, or have a contract with, a labor or- 
ganization, unless an effect of such picketing is to induce any individual 
employed by any other person in the course of his employment, not to pick 
up, deliver or transport any goods or not to perform any services. 


Nothing in this paragraph (7) shall be construed to permit any act which would 
otherwise be an unfair labor practice under this section 8 (b). 


(c) The expressing of any views, argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the provisions of this Act, 
if such expression contains no threat of reprisal or force or promise of benefit. 

(d) For the purposes of this section, to bargain collectively is the performance 
of the mutual obligation of the employer and the representative of the employees 
to meet at reasonable times and confer in good faith with respect to wages, hours, 
and other terms and conditions of employment, or the negotiation of an agreement, 
or any question arising thereunder, and the execution of a written contract in- 
corporating any agreement reached if requested by either party, but such obliga- 
tion does not compel either party to agree to a proposal or require the making of 
a concession: Provided, That where there is in effect a collective-bargaining con- 
tract covering employees in an industry affecting commerce, the duty to bargain 
collectively shall also mean that no party to such contract shall terminate or 
modify such contract, unless the party desiring such termination or modification— 


(1) serves a written notice upon the other party to the contract of the 
proposed termination or modification sixty days prior to the expiration date 
thereof, or in the event such contract contains no expiration date, sixty days 
prior to the time it is proposed to make such termination or modification ; 

(2) offers to meet and confer with the other party for the purpose of 

negotiating a new contract or a contract containing the proposed modifica- 
tions ; 
(3) notifies the Federal Mediation and Conciliation Service within thirty 
days after such notice of the existence of a dispute, and simultaneously therewith 
notifies any State or Territorial agency established to mediate and conciliate 
disputes within the State or Territory where the dispute occurred, provided 
no agreement has been reached by that time; and 

(4) continues in full force and effect, without resorting to strike or lock- 
out, all the terms and conditions of the existing contract for a period of sixty 
days after such notice is given or until the expiration date of such contract, 
whichever occurs later : 
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The duties imposed upon employers, employees, and labor organizations by para- 
graphs (2), (3), and (4) shall become inapplicable upon an intervening certification 
of the Board, under which the labor organization or individual, which is a party 
to the contract, has been superseded as or ceased to be the representative of the 
employees subject to the provisions of section 9 (a), and the duties so imposed 
shall not be construed as requiring either party to discuss or agree to any modifica- 
tion of the terms and conditions contained in a contract for a fixed period, if such 
modification is to become effective before such terms and conditions can be re- 
opened under the provisions of the contract. Any employee who engages in a 
strike within the sixty-day period specified in this subsection shall lose his status 
as an employee of the employer engaged in the particular labor dispute, for the 
purposes of sections 8, 9, and 10 of this Act, as amended, but such loss of status 
for such employee shall terminate if and when he is reemployed by such employer. 

(e) It shall be an unfair labor practice for any labor organization and any em- 
ployer to enter into any contract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or refrain from handling, using, selling, 
transporting or otherwise dealing in any of the products of any other employer, or 
to cease doing business with any other person, and any contract or agreement entered 
into heretofore or hereafter containing such an agreement shall be to such extent 
unenforcible and void: Provided, That nothing in this subsection (e) shall apply to 
an agreement between a labor organization and an employer in the construction 
industry relating to the contracting or subcontracting of work to be done at the site of 
the construction, alteration, painting, or repair of a building, structure, or other work: 
Provided further, That for the purposes of this subsection (e) and section 8 (b) (4) 
(B) the terms “any employer’, “any person engaged in commerce or an industry 
affecting commerce”, and “any person” when used in relation to the terms “any other 
producer, processor, or manufacturer,” ”, “any other employer”, or “any other person” 
shall not include persons in the relation of a jobber, manufacturer, contractor, or sub- 
contractor working on the goods or premises of the jobber or manufacturer or per- 
forming parts of an integrated process of production in the apparel and clothing 
industry: Provided further, That nothing in this Act shall prohibit the enforcement of 
any agreement which is within the foregoing exception. 

(f) It shall not be an unfair labor practice under subsections (a) and (b) of this 
section for an employer engaged primarily in the building and construction industry 
to make an agreement covering employees engaged (or who, upon their employment, 
will be engaged) in the building and construction industry with a labor organization 
of which building and construction employees are members (not established, main- 
tained, or assisted by any action defined in section 8 (a) of this Act as an unfair labor 
practice) because (1) the majority status of such labor organization has not been 
established under the provisions of section 9 of this Act prior to the making of such 
agreement, or (2) such agreement requires as a condition of employment, member- 
ship in such labor organization after the seventh day following the beginning of such 
employment or the effective date of the agreement, whichever is later, or (3) such 
agreement requires the employer to notify such labor organization of opportunities 
for employment with such employer, or gives such labor organization an opportunity 
to refer qualified applicants for such employment, or (4) such agreement specifies 
minimum training or experience qualifications for employment or provides for priority 
in opportunities for employment based upon length of service with such employer, 
in the industry or in the particular geographical area: Provided, That nothing in this 
subsection shall set aside the final proviso to section 8 (a) (3) of this Act: Provided 
further, That any agreement which would be invalid, but for clause (1) of this sub- 
section, shall not be a bar to a petition filed pursuant to section 9 (c) or 9 (e).*2 


REPRESENTATIVES AND ELECTIONS 


Sec. 9. (a) Representatives designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit appropriate for such purposes, 


2 Section 8 (f) is em in the act by subsection (a) of Section 705 of Public Law 86-257. 
Section 705 (b) provides 


Nothing contained in the amendment made by subsection (a) shall be construed as 
authorizing the execution or anplication of agreements requiring geod in a labor 
organization as a condition of employment in any State or Territory in which such 
execution or application is prohibited by State or Territorial 1 law. 


XV 





shall be the exclusive representatives oi all the employees in such unit for the pur- 
poses of collective bargaining in respect to rates of pay, wages, hours of employment, 
or other conditions of employment: Provided, That any individual employee or a 
group of employees shall have the right at any time to present grievances to their 
employer and to have such grievances adjusted, without the intervention of the bar- 
gaining representative, as long as the adjustment is not inconsistent with the terms 
of a collective-bargaining contract or agreement then in effect: Provided further, That 
the bargaining representative has been given opportunity to be present at such adjust- 
ment. 

(b) The Board shall decide in each case whether, in order to assure to em- 
ployees the fullest freedom in exercising the rights guaranteed by this Act, the 
unit appropriate for the purposes of collective bargaining shall be the employer 
unit, craft unit, plant unit, or subdivision thereof: Provided, That the Board shall 
not (1) decide that any unit is appropriate for such purposes if such unit includes 
both professional employees and employees who are not professional employees 
unless a majority of such professional employees vote for inclusion in such unit; 
or (2) decide that any craft unit is inappropriate for such purposes on the ground 
that a different unit has been established by a prior Board determination, unless 
a majority of the employees in the proposed craft unit vote against separate 
representation or (3) decide that any unit is appropriate for such purposes if it 
includes, together with other employees, any individual employed as a guard to 
enforce against employees and other persons rules to protect property of the 
employer or to protect the safety of persons on the employer’s premises; but no 
labor organization shall be certified as the representative of employees in a bar- 
gaining unit of guards if such organization admits to membership, or is affiliated 
directly or indirectly with an organization which admits to membership, employees 
other than guards. 

(c) (1) Whenever a petition shall have been filed, in accordance with such 
regulations as may be prescribed by the Board— 


(A) by an employee or group of employees or any individual or labor 
organization acting in their behalf alleging that a substantial number of 
employees (i) wish to be represented for collective bargaining and that their 
employer declines to recognize their representative as the representative de- 
fined in section 9 (a), or (ii) assert that the individual or labor organization, 
which has been certified or is being currently recognized by their employer 
as the bargaining representative, is no longer a representative as defined in 
section 9 (a) ; or 

(B) by an employer, alleging that one or more individuals or labor organ- 
izations have presented to him a claim to be recognized as the representative 
defined in section 9 (a) ; 

the Board shall investigate such petition if it has reasonable cause to believe 
that a question of representation affecting commerce exists shall provide for an 
appropriate hearing upon due notice. Such hearing may be conducted by an officer 
or employee of the regional office, who shall not make any recommendations with 
respect thereto. If the Board finds upon the record of such hearing that such a 
question of representation exists, it shall direct an election by secret ballot and 
shall certify the results thereof. 

(2) In determining whether or not a question of representation affecting com- 
merce exists, the same regulations and rules of decision shall apply irrespective of 
the identity of the persons filing the petition or the kind of relief sought and in no 
case shall the Board deny a labor organization a place on the ballot by reason of an 
order with respect to such labor organization or its predecessor not issued in 
conformity with section 10 (c). 

(3) No election shall be directed in any bargaining unit or any subdivision 
within which, in the preceding twelve-month period, a valid election shall have 
been held. Employees [on] engaged in an economic strike who are not entitled to 
reinstatement shall [not] be eligible to vote[.] under such regulations as the Board 
shall find are consistent with the purposes and provisions of this Act in any election 
conducted within twelve months after the commencement of the strike. In any elec- 
tion where none of the choices on the ballot receives a majority, a run-off shall be 
conducted, the ballot providing for a selection between the two choices receiving the 
largest and second largest number of valid votes cast in the election. 
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(4) Nothing in this section shall be construed to prohibit the waiving of hear- 
ings by stipulation for the purposes of a consent election in conformity with regulations 
and rules of decision of the Board. 3 é 

(5) In determining whether a unit is appropriate for the purposes specified in 
— (b) the extent to which the employees have organized shall not be 
controlling. 

(d) Whenever an order of the Board made pursuant to section 10 (c) is based 
in whole or in part upon facts certified following an investigation pursuant to sub- 
section (c) of this section and there is a petition for the enforcement or review of 
such order, such certification and the record of such investigation shall be included 
in the transcript of the entire record required to be filed under section 10 (e) or 
10 (f), and thereupon the decree of the court enforcing, modifying, or setting aside 
in whole or in part the order of the Board shall be made and entered upon the 
pleadings, testimony, and proceedings set forth in such transcript. 

(e) (1) Upon the filing with the Board, by 30 per centum or more of the 
employees in a bargaining unit covered by an agreement between their employ- 
er and a labor organization made pursuant to section 8 (a) (3), of a petition 
alleging they desire that such authority be rescinded, the Board shall take a 
secret ballot of the employees in such unit and certify the results thereof to 
such labor organization and to the employer. 

(2) No election shall be conducted pursuant to this subsection in any bargain- 
ing unit or any subdivision within which, in the preceding twelve-month period, a 
valid election shall have been held. 

[(£) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organ- 
ization under subsection (c) of this section, and no complaint shall be issued pursuant 
to a charge made by a labor organization under subsection (b) of section 10, unless 
such labor organization and any national or international labor organization of which 
such labor organization is an affiliate or constituent unit (A) shall have prior thereto 
filed with the Secretary of Labor copies of its constitution and bylaws and a 
report, in such form as the Secretary may prescribe, showing— 


(1) the name of such labor organization and the address of its principal 
place of business ; 

(2) the names, titles, and compensation and allowances of its three prin- 
cipal officers and of any of its other officers or agents whose aggregate com- 
pensation and allowances for the preceding year exceeded $5,000, and the 
amount of the compensation and allowances paid to each such officer or 
agent during such year; 

(3) the manner in which the officers and agents referred to in clause (2) 
were elected, appointed, or otherwise selected; 

(4) the initiation fee or fees which new members are required to pay on 
becoming members of such labor organization ; 

(5) the regular dues or fees which members are required to pay in order 
to remain members in good standing of such labor organization ; 

(6) a detailed statement of, or reference to provisions of its constitution 
and bylaws showing the procedure followed with respect to, (a) qualification 
for or restrictions on membership, (b) election of officers and stewards, (c) 
calling of regular and special meetings, (d) levying of assessments, (e) im- 
position of fines, (f) authorization for bargaining demands, (g) ratification 
of contract terms, (h) authorization for strikes, (i) authorization for dis- 
bursement of union funds, (j) audit of union financial transactions, (k) par- 
ticipation in insurance or other benefit plans, and (1) expulsion of members 
and the grounds therefor ; 


and (B) can show that prior thereto it has— 


(1) filed with the Secretary of Labor, in such form as the Secretary may 
prescribe, a report showing all of (a) its receipts of any kind and the sources 
of such receipts, (b) its total assets and liabilities as of the end of its last 
fiscal year, (c) the disbursements made by it during such fiscal year, including 
the purposes for which made; and 

(2) furnished to all of the members of such labor organization copies of 
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the financial report required by paragraph (1) hereof to be filed with the 
Secretary of Labor.] 


[(g) It shall be the obligation of all labor organizations to file annually with the 
Secretary of Labor, in such form as the Secretary of Labor may prescribe, reports 
bringing up to date the information required to be supplied in the initial filing by 
subsection (f) (A) of this section, and to file with the Secretary of Labor and furnish 
to its members annually financial reports in the form and manner prescribed in sub- 
section (f) (B). No labor organization shall be eligible for certification under this 
section as the representative of any employees, and no complaint shall issue under 
section 10 with respect to a charge filed by a labor organization unless it can show that 
it and any national or international labor organization of which it is an affiliate or 
constituent unit has complied with its obligation under this subsection.] 

{(h) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organiza- 
tion under subsection (c) of this section, and no complaint shall be issued pursuant 
to a charge made by a labor organization under subsection (b) of section 10, unless 
there is on file with the Board an affidavit executed contemporaneously or within 
the preceding twelve-month period by each officer of such labor organization and the 
officers of any national or international labor organization of which it is an affiliate 
or constituent unit that he is not a member of the Communist Party or affiliated with 
such party, and that he does not believe in, and is not a member of or supports any 
organization that believes in or teaches, the overthrow of the United States Govern- 
ment by force or by any illegal or unconstitutional methods. The provisions of 
section 35 A of the Criminal Code shall be applicable in respect to such affidavits.] 


PREVENTION OF UNFAIR LABOR PRACTICES 


Sec. 10.(a) The Board is empowered, as hereinafter provided, to prevent any 
person from engaging in any unfair labor practice (listed in section 8) affecting 
commerce. This power shall not be affected by any other means of adjustment or 
prevention that has been or may be established by agreement, law, or otherwise: 
Provided, That the Board is empowered by agreement with any agency of any State 
or Territory to cede to such agency jurisdiction over any cases in any industry 
(other than mining, manufacturing, communications, and transportation except 
where predominantly local in character) even though such cases may involve labor 
disputes affecting commerce, unless the provision of the State or Territorial statute 
applicable to the determination of such cases by such agency is inconsistent with 
the corresponding provision of this Act or has received a construction inconsistent 
therewith. 

(b) Whenever it is charged that any person has engaged in or is engaging in any 
such unfair labor practice, the Board, or any agent or agency designated by the 
Board for such purposes, shall have power to issue and cause to be served upon 
such person a complaint stating the charges in that respect, and containing a 
notice of hearing before the Board or a member thereof, or before a designated agent 
or agency, at a place therein fixed, not less than five days after the serving of said 
complaint: Provided, That no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing of the charge with the 
Board and the service of a copy thereof upon the person against whom such charge 
is made, unless the person aggrieved thereby was prevented from filing such charge 
by reason of service in the armed forces, in which event the six-month period shall be 
computed from the day of his discharge. Any such complaint may be amended 
by the member, agent, or agency conducting the hearing or the Board in its discretion 
at any time prior to the issuance of an order based thereon. The person so com- 
plained of shall have the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the place and time fixed in 
the complaint. In the discretion of the member, agent, or agency conducting the 
hearing or the Board, any other person may be allowed to intervene in the said 
proceeding and to present testimony. Any such proceeding shall, so far as practicable, 
be conducted in accordance with the rules of evidence applicable in the district 
courts of the United States under the rules of civil procedure for the district courts of 
the United States, adopted by the Supreme Court of the United States pursuant to the 
Act of June 19, 1934 (U. S. C., title 28, secs. 723-B, 723-C). 
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(c) The testimony taken by such member, agent, or agency or the Board shall 
be reduced to writing and filed with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear argument. If upon the 
preponderance of the testimony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings of fact and shall issue and 
cause to be served on such person an order requiring such person to cease and 
desist from such unfair labor practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, as will effectuate the policies 
of this Act: Provided, That where an order directs reinstatement of an employee, 
back pay may be required by the employer or labor organization, as the case may 
be, responsible for the discrimination suffered by him: And provided further, That 
in determining whether a complaint shall issue alleging a violation of section 8 (a) 
(1) or section 8 (a) (2), and in deciding such cases, the same regulations and 
rules of decision shall apply irrespective of whether or not the labor organization 
affected is affiliated with a labor organization national or international in scope. 
Such order may further require such person to make reports from time to time 
showing the extent to which it has complied with the order. If upon the pre- 
ponderance of the testimony taken the Board shall not be of the opinion that the 
person named in the complaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. No order of the Board shall require the reinstatement 
of any individual as an employee who has been suspended or discharged, or the 
payment to him of any back pay, if such individual was suspended or discharged 
for cause. In case the evidence is presented before a member of the Board, or before 
an examiner or examiners thereof, such member, or such examiner or examiners, 
as the case may be, shall issue and cause to be served on the parties to the proceeding 
a proposed report, together with a recommended order, which shall be filed with 
the Board, and if no exceptions are filed within twenty days after service thereof 
upon such parties, or within such further period as the Board may authorize, such 
recommended order shall become the order of the Board and become effective as 
therein prescribed. 

(d) Until the record in a case shall have been filed in a court, as hereinafter 
provided, the Board may at any time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any court of appeals of the 
United States, or if all the courts of appeals to which application may be made 
are in vacation, any district court of the United States, within any circuit or 
district, respectively, wherein the unfair labor practice in question occurred or 
wherein such person resides or transacts business, for the enforcement of such 
order and for appropriate temporary relief or restraining order, and shall file in the 
court the record in the proceedings, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such petition, the court shall cause notice thereof to 
be served upon such person, and thereupon shall have jurisdiction of the proceeding 
and of the question determined therein, and shall have power to grant such tem- 
porary relief or restraining order as it -deems just and proper, and to make and enter 
a decree enforcing, modifying, and enforcing as so modified, or setting aside in whole 
or in part the order of the Board. No objection that has not been urged before the 
Board, its member, agent, or agency, shall be considered by the Court, unless the 
failure or neglect to urge such objection shall be excused because of extraordinary 
circumstances. The findings of the Board with respect to questions of fact if sup- 
ported by substantial evidence on the record considered as a whole shall be conclusive. 
If either party shall apply to the court for leave to adduce additional evidence and 
shall show to the satisfaction of the court that such additional evidence is material 
and that there were reasonable grounds for the failure to adduce such evidence in 
the hearing before the Board, its member, agent, or agency, the court may order such 
additional evidence to be taken before the Board, its member, agent, or agency, 
and to be made a part of the record. The Board may modify its findings as to the 
facts, or make new findings, by reason of additional evidence so taken and filed, 
and it shall file such modified or new findings, which findings with respect to questions 
of fact if supported by substantial evidence on the record considered as a whole 
shall be conclusive, and shall file its recommendations, if any, for the modification 
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or setting aside of its original order. Upon the filing of the record with it the juris- 
diction of the court shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by the appropriate United States court 
of appeals if application was made to the district court as hereinabove provided, and 
by the Supreme Court of the United States upon writ of certiorari or certification as 
provided in section 1254 of title 28. 

(f) Any person aggrieved by a final order of the Board granting or denying in 
whole or in part the relief sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit wherein the unfair labor practice 
in question was alleged to have been engaged in or wherein such person resides or 
transacts business, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be forthwith trans- 
mitted by the clerk of the court to the Board, and thereupon the aggrieved party 
shall file in the court the record in the proceeding, certified by the Board, as 
provided in section 2112 of title 28, United States Code. Upon the filing of such 
petition, the court shall proceed in the same manner as in the case of an application 
by the Board under subsection (e) of this section, and shall have the same juris- 
diction to grant to the Board such temporary relief or restraining order as it deems 
just and proper, and in like manner to make and enter a decree enforcing, modifying, 
and enforcing as so modified, or setting aside in whole or in part the order of the 
Board; the findings of the Board with respect to questions of fact if supported by 
substantial evidence on the record considered as a whole shall in like manner be 
conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) of this 
section shall not, unless specifically ordered by the court, operate as a stay of the 
Board’s order. 

(h) When granting appropriate temporary relief or a restraining order, or 
making and entering a decree enforcing, modifying, and enforcing as so modified, 
or setting aside in whole or in part an order of the Board, as provided in this 
section, the jurisdiction of courts sitting in equity shall not be limited by the Act 
entitled “An Act to amend the Judicial Code and to define and limit the jurisdic- 
tion of courts sitting in equity, and for other purposes,” approved March 23, 1932 
(U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and if possible 
within ten days after they have been docketed. 

(j) The Board shall have power, upon issuance of a complaint as provided in 
subsection (b) charging that any person has engaged in or is engaging in an unfair 
labor practice, to petition any district court of the United States (including the 
District Court of the United States for the District of Columbia), within any 
district wherein the unfair labor practice in question is alleged to have occurred or 
wherein such person resides or transacts business, for appropriate temporary 
relief or restraining order. Upon the filing of any such petition the court shall 
cause notice thereof to be served upon such person, and thereupon shall have juris- 
diction to grant to the Board such temporary relief or restraining order as it deems 
just and proper. 

(k) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (D) of section 8 (b), the Board is 
empowered and directed to hear and determine the dispute out of which such 
unfair labor practice shall have arisen, unless, within ten days after notice that 
such charge has been filed, the parties to such dispute submit to the Board satis- 
factory evidence that they have adjusted, or agreed upon methods for the volun- 
tary adjustment of, the dispute. Upon compliance by the parties to the dispute 
with the decision of the Board or upon such voluntary adjustment of the dispute, 
such charge shall be dismissed. 

(1) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (A), (B), or (C) of section 8 (b), or 
section 8 (e) or section 8 (b) (7 ),, the preliminary investigation of such charge shall 
be made forthwith and given priority over all other cases except cases of like char- 
acter in the office where it is filed or to which it is referred. If, after such investiga- 
tion, the officer or regional attorney to whom the matter may be referred has reason- 
able cause to believe such charge is true and that a complaint should issue, he shall, 
on behalf of the Board, petition any district court of the United States (including 
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the District Court of the United States for the District of Columbia) within any dis- 
trict where the unfair labor practice in question has occurred, is alleged to have 
occurred, or wherein such person resides or transacts business, for appropriate injunc- 
tive relief pending the final adjudication of the Board with respect to such matter. 
Upon the filing of any such petition the district court shall have jurisdiction to 
grant such injunctive relief or temporary restraining order as it deems just arid 
proper, notwithstanding any other provision of law: Provided further, That no 
temporary restraining order shall be issued without notice unless a petition alleges 
that substantial and irreparable injury to the charging party will be unavoidable 
and such temporary restraining order shall be effective for no longer than five days 
and will become void at the expiration of such period[.]: Provided further, That 
such officer or regional attorney shall not apply for any restraining order under sec- 
tion 8 (b) (7) tf a charge against the employer under section 8 (a) (2) has been 
filed and after the preliminary investigation, he has reasonable cause to believe that 
such charge is true and that a complaint should issue. Upon filing of any such peti- 
tion the courts shall cause notice thereof to be served upon any person involved in 
the charge and such person, including the charging party, shall be given an oppor- 
tunity to appear by counsel and present any relevant testimony: Provided further, 
That for the purposes of this subsection district courts shall be deemed to have juris- 
diction of a labor organization (1) in the district in which such organization main- 
tains its principal office, or (2) in any district in which its duly authorized officers 
or agents are engaged in promoting or protecting the interests of employee members. 
The service of legal process upon such officer or agent shall constitute service upon 
the labor organization and make such organization a party to the suit. In situations 
where such relief is appropriate the procedure specified herein shall apply to charges 
with respect to section 8 (b) (4) (D). : 

(m) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of subsection (a) (3) or (b) (2) of section 8, such charge 
shall be given priority over all other cases except cases of like character in the office 
where it is filed or to which it is referred and cases given priority under subsection (1). 


INVESTIGATORY POWERS 


Sec. 11. For the purpose of all hearings and investigations, which, in the opinion 
of the Board, are necessary and proper for the exercise of the powers vested in it 
by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at all reasonable 
times have access to, for the purpose of examination, and the right to copy any 
evidence of any person being investigated or proceeded against that relates to 
any matter under investigation or in question. The Board, or any member thereof, 
shall upon application of any party to such proceedings, forthwith issue to such party 
subpenas requiring the attendance and testimony of witnesses or the production 
of any evidence in such proceeding or investigation requested in such application. 
Within five days after the service of a subpena on any person requiring the 
production of any evidence in his possession or under his control, such person 
may petition the Board to revoke, and the Board shall revoke, such subpena 
if in its opinion the evidence whose production is required does not relate to 
any matter under investigation, or any matter in question in such proceedings, or 
if in its opinion such subpena does not describe with sufficient particularity the 
evidence whose production is required. Any member of the Board, or any agent 
or agency designated by the Board for such purposes, may administer oaths and 
affirmations, examine witnesses, and receive evidence. Such attendance of witnesses 
and the production of such evidence may be required from any place in the United 
States or any Territory or possession thereof, at any designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to any person, 
any district court of the United States or the United States courts of any Terri- 
tory or possession, or the District Court of the United States for the District of 
Columbia, within the jurisdiction of which the inquiry is carried on or within the 
jurisdiction of which said person guilty of contumacy or refusal to obey is found 
or resides or transacts business, upon application by the Board shall have jurisdic- 
tion to issue to such person an order requiring such person to appear before the 
Board, its member, agent, or agency, there to produce evidence if so ordered, or 
there to give testimony touching the matter under investigation or in question; and 
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any failure to obey such order of the court may be punished by said court as a 
contempt thereof. 

(3) No person shall be excused from attending and testifying or from producing 
books, records, correspondence, documents, or other evidence in obedience to the 
subpena of the Board, on the ground that the testimony or evidence required of 
him may tend to incriminate him or subject him to a penalty or forfeiture; but no 
individual shall be prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he is compelled, 
after having claimed his privilege against self-incrimination, to testify or produce 
evidence, except that such individual so testifying shall not be exempt from 
prosecution and punishment for perjury committed in so testifying. 

(4) Complaints, orders, and other process and papers of the Board, its member, 
agent, or agency, may be served either personally or by registered mail or by tele- 
graph or by leaving a copy thereof at the principal office or place of business of 
the person required to be served. The verified return by the individual so serving 
the same setting forth the manner of such service shall be proof of the same, and 
the return post office receipt or telegraph receipt therefor when registered and 
mailed or telegraphed as aforesaid shall be proof of service of the same. Witnesses 
summoned before the Board, its member, agent, or agency, shall be paid the same 
fees and mileage that are paid witnesses in the courts of the United States, and 
witnesses whose depositions are taken and the persons taking the same shall 
severally be entitled to the same fees as are paid for like services in the courts of the 
United States. 

(5) All process of any court to which application may be made under this Act may 
be served in the judicial district wherein the defendant or other person required to 
be served resides or may be found. 

(6) The several departments and agencies of the Government, when directed 
by the President, shall furnish the Board, upon its request, all records, papers, 
and information in their possession relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, or interfere 
with any member of the Board or any of its agents or agencies in the performance 
of duties pursuant to this Act shall be punished by a fine of not more than $5,000 
or by imprisonment for not more than one year, or both. 


LIMITATIONS 


Sec. 13. Nothing in this Act, except as specifically provided for herein, shall 
be construed so as either to interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifications on that right. 

Sec. 14. (a) Nothing herein shall prohibit any individual employed as a supervisor 
from becoming or remaining a member of a labor organization, but no employer 
subject to this Act shall be compelled to deem individuals defined herein as super- 
visors as employees for the purpose of any law, either national or local, relating to 
collective bargaining. 

(b) Nothing in this Act shall be construed as authorizing the execution or 
application of agreements requiring membership in a labor organization as a 
condition of employment in any State or Territory in which such execution or 
application is prohibited by State or Territorial law. 

(c) (1) The Board, in its discretion, may, by rule of decision or by published 
rules adopted pursuant to the Administrative Procedure Act, decline to assert juris- 
diction over any labor dispute involving any class or category of employers, where, 
in the opinion of the Board, the effect of such labor dispute on commerce is not suffi- 
ciently substantial to warrant the exercise of its jurisdiction: Provided, That the Board 
shall not decline to assert jurisdiction over any labor dispute over which it would 
assert jurisdiction under the standards prevailing upon August 1, 1959. 

(2) Nothing in this Act shall be deemed to prevent or bar any agency or the 
courts of any State or Territory (including the Commonwealth of Puerto Rico, Guam, 
and the Virgin Islands), from assuming and asserting jurisdiction over labor disputes 
over which the Board declines, pursuant to paragraph (1) of this subsection, to assert 
jurisdiction. 

Sec. 15. Wherever the application of the provisions of section 272 of chapter 
10 of the Act entitled “An Act to establish a uniform system of bankruptcy 
throughout the United States,” approved July 1, 1898, and Acts amendatory thereof 
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and supplementary thereto (U. S. C., title 11, sec. 672), conflicts with the application 
of the provisions of this Act, this Act shall prevail : Provided, That in any situation 
where the provisions of this Act cannot be validly enforced, the provisions of such 
other Acts shall remain in full force and effect. 

Sec. 16. If any provision of this Act, or the application of such provision to any 
person or circumstances, shall be held invalid, the remainder of this Act, or the 
application of such provision to persons or circumstances other than those as to which 
it is held invalid, shall not be affected thereby. 

Sec. 17. This Act may be cited as the “National Labor Relations Act.” 

See. 18. No petition entertained, no or oe made, no election held, 
and no certification issued by the National Labor Relations Board, under any 
of the provisions of section 9 of the National Labor Relations Act, as 
shall be invalid by reason of the failure of the Congress of Industrial - 
zations to have complied with the requirements of section 9 (f), (g), or (h) 
of the aforesaid Act prior to December 22, 1949, or by reason of the failure 
of the American Federation of Labor to have complied with the provisions of 
section 9 (f), (g), or (h) of the aforesaid Act prior to November 7, 1947: 
Provided, That no liability shall be imposed under any provision of this Act 
upon any person for failure to honor any election or certificate referred to above, 
prior to the effective date of this amendment: Provided, however, That this 
proviso shall not have the effect of setting aside or in any way affecting judg- 
ments ~" — heretofore entered under section 10 (e) or (f) and which have 
become final. 


EFFECTIVE DATE OF CERTAIN CHANGES? 


Sec. 102. No provision of this title shall be deemed to make an unfair labor 
practice any act which was performed prior to the date of the enactment of this Act 
which did not constitute an unfair labor practice prior thereto, and the provisions of 
section 8 (a) (3) and section 8 (b) (2) of the National Labor Relations Act as 
amended by this title shall not make an unfair labor practice the performance of 
any obligation under a collective-bargaining agreement entered into prior to the date 
of the enactment of this Act, or (in the case of an agreement for a period of not 


more than one year) entered into on or after such date of enactment, but prior to 
the effective date of this title, if the performance of such obligation would not have 
constituted an unfair labor practice under section 8 (3) of the National Labor 
Relations Act prior to the effective date of this title, unless such agreement was 
renewed or extended subsequent thereto. 

Sec. 103. No provisions of this title shall affect any certification of represent- 
atives or any determination as to the appropriate collective-bargaining unit, which 
was made under section 9 of the National Labor Relations Act prior to the effective 
date of this title until one year after the date of such certification or if, in respect 
of any such certification, a collective-bargaining contract was entered into prior to 
the effective date of this title, until the end of the contract period or until one year 
after such date, whichever first occurs. 

Sec. 104. The amendments made by this title shall take effect sixty days after 
the date of the enactment of this Act, except that the authority of the President to 
appoint certain officers conferred upon him by section 3 of the National Labor 
Relations Act as amended by this title may be exercised forthwith. 


TITLE II—CONCILIATION OF LABOR DISPUTES IN INDUSTRIES 
AFFECTING COMMERCE; NATIONAL EMERGENCIES 


Sec. 201. That it is the policy of the United States that— 


® The effective date referred to in Sections 102, 108, and 104 is August 22, 1947. 

Section 201 (d) and (e) of the Labor-Management Reporting and Disclosure Act of 1959 
which repealed Section 9 (f), (g), and (h) of the Labor Management Relations Act, 1947, and 
Section 505 amending Section 302 (a), (b), and (c) of the Labor Ma 
1947, took effect upon enactment of Public Law 86-257, September 14, 1959. 
amendments of the Labor Management Relations Act, 1947, Section 707 of the Labor- 

Reporting and Disclosure Act provides: 
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(a) sound and stable industrial peace and the advancement of the general 
welfare, health, and safety of the Nation and of the best interest of employers 
and employees can most satisfactorily be secured by the settlement of issues 
between employers and employees through the processes of conference and 
collective bargaining between employers and the representatives of their em- 
ployees ; 

(b) the settlement of issues between employers and employees through 
collective bargaining may be advanced by making available full and adequate 
governmental facilities for conciliation, mediation, and voluntary arbitration to 
aid and encourage employers and the representatives of their employees to 
reach and maintain agreements concerning rates of pay, hours, and working 
conditions, and to make all reasonable efforts to settle their differences by 
mutual agreement reached through conferences and collective bargaining or by 
such methods as may be provided for in any applicable agreement for the 
settlement of disputes; and 

(c) certain controversies which arise between parties to collective-bargain- 
ing agreements may be avoided or minimized by making available full and 
adequate governmental facilities for furnishing assistance to employers and 
the representatives of their employees in formulating for inclusion within such 
agreements provision for adequate notice of any proposed changes in the terms 
of such agreements, for the final adjustment of grievances or questions regarding 
the application or interpretation of such agreements, and other provisions 
designed to prevent the subsequent arising of such controversies. 


Sec. 202. (a) There is hereby created an independent agency to be known as the 
Federal Mediation and Conciliation Service (herein referred to as the “Service,” 
except that for sixty days after the date of the enactment of this Act such term 
shall refer to the Conciliation Service of the Department of Labor). The Service 
shall be under the direction of a Federal Mediation and Conciliation Director 
(hereinafter referred to as the “Director”), who shall be appointed by the President 
by and with the advice and consent of the Senate. The Director shall receive 
compensation at the rate of $12,000¢ per annum. The Director shall not engage in 
any other business, vocation, or employment. 

(b) The Director is authorized, subject to the civil-service laws, to appoint such 
clerical and other personnel as may be necessary for the execution of the functions 
of the Service, and shall fix their compensation in accordance with the Classification 
Act of 1923, as amended, and may, without regard to the provisions of the civil- 
service laws and the Classification Act of 1923, as amended, appoint and fix the 
compensation of such conciliators and mediators as may be necessary to carry out 
the functions of the Service. The Director is authorized to make such expenditures 
for supplies, facilities, and services as he deems necessary. Such expenditures shall 
be allowed and paid upon presentation of itemized vouchers therefor approved by 
the Director or by any employee designated by him for that purpose, 

(c) The principal office of the Service shall be in the District of ‘Columbia, but 
the Director may establish regional offices convenient to localities in which labor 
controversies are likely to arise. The Director may by order, subject to revocation 
at any time, delegate any authority and discretion conferred upon him by this Act 
to any regional director, or other officer or employees of the Service. The Director 
may establish suitable procedures for cooperation with State and local mediation 
agencies. The Director shall make an annual report in writing to Congress at the 
end of the fiscal year. 

(d) All mediation and conciliation functions of the Secretary of Labor or the 
United States Conciliation Service under section 8 of the Act entitled “An Act to 
create a Department of Labor,” approved March 4, 1913 (U. S. C., title 29, sec. 
51), and all functions of the United States Conciliation Service under any other 
law are hereby transferred to the Federal Mediation and Conciliation Service, 
together with the personnel and records of the United States Conciliation Service. 
Such transfer shall take effect upon the sixtieth day after the date of enactment 
of this Act. Such transfer shall not affect any proceedings pending before the 
United States Conciliation Service or any certification, order, rule, or regulation 
theretofore made by it or by the Secretary of Labor. The Director and the Service 


4 Pursuant to Public Law 854, 84th Congress, 2d Session, 70 Stat. 738 (1956), the salary of 
the Director shall be $20,500 per year. 
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shall not be subject in any way to the jurisdiction or authority of the Secretary of 
Labor or any official or division of the Department of Labor. 


FUNCTIONS OF THE SERVICE 


Sec. 203. (a) It shall be the duty of the Service, in order to prevent or mini- 
mize interruptions of the free flow of commerce growing out of labor disputes, to 
assist parties to labor disputes in industries affecting commerce to settle such dis- 
putes through conciliation and mediation. 

(b) The Service may proffer its services in any labor dispute in any industry 
affecting commerce, either upon its own motion or upon the request of one or 
more of the parties to the dispute, whenever in its judgment such dispute threatens 
to cause a substantial interruption of commerce. The Director and the Service 
are directed to avoid attempting to mediate disputes which would have only a 
minor effect on interstate commerce if State or other conciliation services are 
available to the parties. Whenever the Service does proffer its services in any 
dispute, it shall be the duty of the Service promptly to put itself in communication 
with the parties and to use its best efforts, by mediation and conciliation, to bring 
them to agreement. 

(c) If the Director is not able to bring the parties to agreement by conciliation 
within a reasonable time, he shall seek to induce the parties voluntarily to seek 
other means of settling the dispute without resort to strike, lock-out, or other 
coercion, including submission to the employees in the bargaining unit of fhe 
employer’s last offer of settlement for approval or rejection in a secret ballot. 
The failure or refusal of either party to agree to any procedure suggested by the 
ae shall not be deemed a violation of any duty or obligation imposed by 
this Act. 

(d) Final adjustment by a method agreed upon by the parties is hereby de- 
clared to be the desirable method for settlement of grievance disputes arising over 
the application or interpretation of an existing collective-bargaining agreement. 
The Service is directed to make its conciliation and mediation services available 
in the settlement of such grievance disputes only as a last resort and in exceptional 


SEC. 204. (a) In order to prevent or minimize interruptions of the free flow 
of commerce growing out of labor disputes, employers and employees and their 
representatives, in any industry affecting commerce, shall— 


(1) exert every reasonable effort to make and maintain agreements con- 
cerning rates of pay, hours, and working conditions, including provision for 
adequate notice of any proposed change in the terms of such agreement; 

(2) whenever a dispute arises over the terms or application of a collective- 
bargaining agreement and a conference is requested by a party or prospective 
party thereto, arrange promptly for such a conference to be held and endeavor 
in such conference to settle such dispute expeditiously ; and 

(3) in case such dispute is not settled by conference, participate fully and 
promptly in such meetings as may be undertaken by the Service under this 
Act for the purpose of aiding in a settlement of the dispute. 


Sec. 205. (a) There is hereby created a National Labor-Management Panel 
which shall be composed of twelve members appointed by the President, six of 
whom shall be selected from among persons outstanding in the field of manage- 
ment and six of whom shall be selected from among persons outstanding in the 
field of labor. Each member shall hold office for a term of three years, except 
that any member appointed to fill a vacancy occurring prior to the expiration of 
the term for which his predecessor was appointed shall be appointed for the 
remainder of such term, and the terms of office of the members first taking office 
shall expire, as designated by the President at the time of appointment, four at 
the end of the first year, four at the end of the second year, and four at the end of 
the third year after the date of appointment. Members of the panel, when serving 
on business of the panel, shall be paid compensation at the rate of $25 per day. 
and shall also be entitled to receive an allowance for actual and necessary travel 
and subsistence expenses while so serving away from their places of residence. 

(b) It shall be the duty of the panel, at the request of the Director, to advise 
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in the avoidance of industrial controversies and the manner in which mediation 
and voluntary adjustment shall be administered, particularly with reference to con- 
troversies affecting the general welfare of the country. 


NATIONAL EMERGENCIES 


Sec. 206. Whenever in the opinion of the President of the United States, a 
threatened or actual strike or lock-out affecting an entire industry or a substantial 
part thereof engaged in trade, commerce, transportation, transmission, or com- 
munication among the several States or with foreign nations, or engaged in the 
production of goods for commerce, will, if permitted to occur or to continue, imperil 
the national health or safety, he may appoint a board of inquiry to inquire into 
the issues involved in the dispute and to make a written report to him within 
such time as he shall prescribe. Such report shall include a statement of the facts 
with respect to the dispute, including each party’s statement of its position but 
shall not contain any recommendations. The President shall file a copy of such 
report with the Service and shall make its contents available to the public. 

Sec. 207. (a) A board of inquiry shall be composed of a chairman and such 
other members as the President shall determine, and shall have power to sit and 
act in any place within the United States and to conduct such hearings either in 
public or in private, as it may deem necessary or proper, to ascertain the facts 
with respect to the causes and circumstances of the dispute. 

(b) Members of a board of inquiry shall receive compensation at the rate of 
$50 for each day actually spent by them in the work of the board, together with 
necessary travel and subsistence expenses, 

(c) For the purpose of any hearing or inquiry conducted by any board ap- 
pointed under this title, the provisions of sections 9 and 10 (relating to the at- 
tendance of witnesses and the production of books, papers, and documents) of the 
Federal Trade Commission Act of September 16, 1914, as amended (U. S. C. 19, 
title 15, secs. 49 and 50, as amended), are hereby made applicable to the powers 
and duties of such board. 

Sec. 208. (a) Upon receiving a report from a board of inquiry the President 
may direct the Attorney General to petition any district court of the United 
States having jurisdiction of the parties to enjoin such strike or lock-out or the 
continuing thereof, and if the court finds that such threatened or actual strike 
or lock-out— 


(i) affects an entire industry or a substantial part thereof engaged in trade, 
commerce, transportation, transmission, or communication among the several 
States or with foreign nations, or engaged in the production of goods for 
commerce ; 

(ii) if permitted to occur or to continue, will imperil the national health 
or safety, it shall have jurisdiction to enjoin any such strike or lock-out, 
or the continuing thereof, and to make such other orders as may be appropriate. 


(b) In any case, the provisions of the Act of March 23, 1932, entitled “An 
Act to amend the Judicial Code and to define and limit the jurisdiction of courts 
sitting in equity, and for other purposes,” shall not be applicable. 

(c) The order or orders of the court shall be subject to review by the appro- 
priate circuit court of appeals and by the Supreme Court upon writ of certiorari 
or certification as provided in sections 239 and 240 of the Judicial Code, as amended 
(U. S. C., title 29, secs. 346 and 347). 

SEC. 209. (a) Whenever a district court has issued an order under section 208 
enjoining acts or practices which imperil or threaten to imperil the national health or 
safety, it shall be the duty of the parties to the labor dispute giving rise to such order 
to make every effort to adjust and settle their differences, with the assistance of the 
Service created by this Act. Neither party shall be under any duty to accept, in whole 
or in part, any proposal of settlement made by the Service. 

(b) Upon the issuance of such order, the President shall reconvene the board 
of inquiry which has previously reported with respect to the dispute. At the end 
of a sixty-day period (unless the dispute has been settled by that time), the board 
of inquiry shall report to the President the current position of the parties and the 
efforts which has been made for settlement, and shall include a statement by each 
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party of its position and a statement of the employer’s last offer of settlement. 
The President shall make such report available to the public. The National 
Labor Relations Board, within the succeeding fifteen days, shall take a secret ballot 
of the employees of each employer involved in the dispute on the question of 
whether they wish to accept the final offer of settlement made by their employer as 
stated by him and shall certify the results thereof to the Attorney General within five 
days thereafter. 

Sec. 210. Upon the certification of the results of such ballot or upon a settle- 
ment being reached, whichever happens sooner, the Attorney General shall move the 
court to discharge the injunction, which motion shall then be granted and the in- 
junction discharged. When such motion is granted, the President shall submit to 
the Congress a full and comprehensive report of the proceedings, including the 
findings of the board of inquiry and the ballot taken by the National Labor Relations 
Board, together with such recommendations as he may see fit to make for considera- 
tion and appropriate action. 


COMPILATION OF COLLECTIVE-BARGAINING AGREEMENTS, ETC. 


Sec. 211.(a) For the guidance and information of interested representatives of 
employers, employees, and the general public, the Bureau of Labor Statistics of the 
Department of Labor shall maintain a file of copies of all available collective- 
bargaining agreements and other available agreements and actions thereunder settling 
or adjusting labor disputes. Such file shall be open to inspection under appropriate 
conditions prescribed by the Secretary of Labor, except that no specific information 
submitted in confidence shall be disclosed. 

(b) The Bureau of Labor Statistics in the Department of Labor is authorized 
to furnish upon request of the Service, or employers, employees, or their representa- 
tives, all available data and factual information which may aid in the settlement 
of any labor dispute, except that no specific information submitted in confidence shall 
be disclosed. 


EXEMPTION OF RAILWAY LABOR ACT 


Sec. 212. The provisions of this title shall not be applicable with respect to any 


matter which is subject to the provisions of the Railway Labor Act, as amended from 
time to time. 


TITLE Ill 
SUITS BY AND AGAINST LABOR ORGANIZATIONS 


Sec. 301. (a) Suits for violation of contracts between an employer and a labor 
organization representing employees in an industry affecting commerce as defined 
in this Act, or between any such labor organizations, may be brought in any district 
court of the United States having jurisdiction of the parties, without respect to the 
amount in controversy or without regard to the citizenship of the parties. 

(b) Any labor organization which represents employees in an industry affecting 
commerce as defined in this Act and any employer whose activities affect commerce 
as defined in this Act shall be bound by the acts of its agents. Any such labor 
organization may sue or be sued as an entity and in behalf of the employees whom 
it represents in the courts of the United States. Any money judgment against a 
labor organization in a district court of the United States shall be enforceable only 
against the organization as an entity and against its assets, and shall not be 
enforceable against any individual member or his assets. 

(c) For the purposes of actions and proceedings by or against labor organiza- 
tions in the district courts of the United States, district courts shall be deemed to 
have jurisdiction of a labor organization (1) in the district in which such organiza- 
tion maintains its principal office, or (2) in any district in which its duly authorized 
officers or agents are engaged in representing or acting for employee members. 

(d) The service of summons, subpena, or other legal process of any court of the 
United States upon an officer or agent of a labor organization, in his capacity as 
such, shall constitute service upon the labor organization. 

(e) For the purposes of this section, in determining whether any person is acting 
as an “agent” of another person so as to make such other person responsible for 
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his acts, the question of whether the specific acts performed were actually authorized 
or subsequently ratified shall not be controlling. 


RESTRICTIONS ON PAYMENTS TO EMPLOYEE REPRESENTATIVES 


Sec. 302. (a) It shall be unlawful for any employer or association of employers 
or any person who acts as a labor relations expert, adviser, or consultant to an em- 
ployer or who acts in the interest of an employer to pay, lend, or deliver, or [to] 
agree to pay, lend, or deliver, any money or other thing of value— 


(1) to any representative of any of his employees who are employed in an 
industry affecting commerce[.] ; or 

(2) to any labor organization, or any officer or employee thereof, which 
represents, seeks to represent, or would admit to membership, any of the em- 
ployees of such employer who are employed in an industry affecting commerce; 
or 

(3) to any employee or group or committee of employees of such employer 
employed in an industry affecting commerce in excess of their normal compen- 
sation for the purpose of causing such employee or group or committee directly 
or indirectly to influence any other employees in the exercise of the right to 
organize and bargain collectively through representatwes of their own choosing; 
or 

(4) to any officer or employee of a labor organization engaged in an industry 
affecting commerce with intent to influence him in respect to any of his actions, 
decisions, or duties as a representative of employees or as such officer or em- 
ployee of such labor organization. 


(b) ) It shall be unlawful for any [representative of any employees who are 
employed in an industry affecting commerce] person to request, demand, receive, or 
accept, or [to] agree to receive or accept, [from the employer of such employees] 


any payment, loan, or delivery of any money or other thing of value[.] prohibited 
by subsection (a). 


(2) It shall be unlawful for any labor organization, or for any person acting 
as an officer, agent, representative, or employee of such labor organisation, to 
demand or accept from the operator of any motor vehicle (as defined in part II 
of the Interstate Commerce Act) employed in the transportation of property 
in commerce, or the employer of any such operator, any money or other thing 
of value payable to such organization or to an officer agent, representative or 
employee thereof as a fee or charge for the unloading, or in connection with 
the unloading, of the cargo of such vehicle: Provided, That nothing in this para- 
graph shall be construed to make unlawful any payment by an employer to any 
of his employees as compensation for their services as employees. 


(c) The provisions of this section shall not be applicable (1) [with] im respect 
to any money or other thing of value payable by an employer to any of his employee 
whose established duties include acting openly for such employer in matters of labor 
relations or personnel administration or to any representative of his employees, or 
to any officer or employee of a labor organization, who is also an employee or former 
employee of such employer, as compensation for, or by reason of, his service[s] as 
an employee of such employer; (2) with respect to the payment or delivery of any 
money or other thing of value in satisfaction of a judgment of any court or a deci- 
sion or award of an arbitrator or impartial chairman or in compromise, adjustment, 
settlement, or release of any claim, complaint, grievance, or dispute in the absence 
of fraud or duress; (3) with respect to the sale or purchase of an article or com- 
modity at the prevailing market price in the regular course of business; (4) with 
respect to money deducted from the wages of employees in payment of membership 
dues in a labor organization: Provided, That the employer has received from each 
employee, on whose account such deductions are made, a written assignment which 
shall not be irrevocable for a period of more than one year, or beyond the termina- 
tion date of the applicable collective agreement, whichever occurs sooner; [or] (5) 
with respect to money or other thing of value paid to a trust fund established by 
such representative, for the sole and exclusive benefit of the employees of such em- 
ployer, and their families and dependents (or of such employees, families, and 
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dependents jointly with the employees of other employers making similar payments, 
and their families and dependents): Provided, That (A) such payments are held 
in trust for the purpose of paying, either from principal or income or both, for the 
benefit of employees, their families and dependents, for medical or hospital care, 
pensions on retirement or death of employees, compensation for injuries or illness 
resulting from occupational activity or insurance to provide any of the foregoing, 
or unemployment benefits or life insurance, disability and sickness insurance, or acci- 
dent insurance; (B) the detailed basis on which such payments are to be made is 
specified in a written agreement with the employer, and employees and employers 
are equally represented in the administration of such fund, together with such neutral 
persons as the representatives of the employers and the representatives of [the] 
employees may agree upon and in the event the employer and employee groups dead- 
lock on the administration of such fund and there are no neutral persons empowered 
to break such deadlock, such agreement provides that the two groups shall agree on 
an impartial umpire to decide such dispute, or in event of their failure to agree 
within a reasonable length of time, an impartial umpire to decide such dispute shall, 
on petition of either group, be appointed by the district court of the United States 
for the district where the trust fund has its principal office, and shall also contain 
provisions for an annual audit of the trust fund, a statement of the results of which 
shall be available for inspection by interested persons at the principal office of the 
trust fund and at such other places as may be designated in such written agreement ; 
and (C) such payments as are intended to be used for the purpose of providing pen- 
sions or annuities for employees are made to a separate trust which Provides that 
the funds held therein cannot be used for any purpose other than paying such pen- 
sions or annuities[.]; or (6) with respect to money or other thing of value paid by 
any employer to a trust fund established by such representative for the purpose of 
pooled vacation, holiday, severance or similar benefits, or defraying costs of appren- 
ticeship or other training programs: Provided, That the requirements of clause (B) 
of the proviso to clause (5) of this subsection shall apply to such trust funds. 

(d) Any person who willfully violates any of the provisions of this section shall 
upon conviction thereof, be guilty of a misdemeanor and be subject to a fine of not 
more than $10,000 or to imprisonment for not more than one year, or both. 

(e) The district courts of the United States and the United States courts of the 
Territories and possessions shall have jurisdiction, for cause shown, and subject 
to the provisions of section 17 (relating to notice to opposite party) of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914, as amended (U. S. C., title 28, 
sec. 381), to restrain violations of this section, without regard to the provisions of 
sections 6 and 20 of such Act of October 15, 1914, as amended (U. S. C.,, title 15, 
sec. 17, and title 29, sec. 52), and the provisions of the Act entitled “An Act to amend 
the Judicial Code and to define and limit the jurisdiction of courts sitting in equity, 
and for other purposes,” approved March 23, 1932 (U. S. C., title 29, secs. 101-115). 

(£) This section shall not apply to any contract in force on the date of enactment 
of this Act, until the expiration of such contract, or until July 1, 1948, whichever 
first occurs. 

(g) Compliance with the restrictions contained in subsection (c) (5) (B) upon 
contributions to trust funds, otherwise lawful, shall not be applicable to contributions 
to such trust funds established by collective agreement prior to January 1, 1946, 
nor shall subsection (c) (5) (A) be construed as prohibiting contributions to such 
trust funds if prior to January 1, 1947, such funds contained provisions for pooled 
vacation benefits. 


BOYCOTTS AND OTHER UNLAWFUL COMBINATIONS 


Sec. 303. (a) It shall be unlawful, for the purpose[s] of this section only, in an 
industry or activity affecting commerce, for any labor organization to engage in[, 
or to induce or encourage the employees of any employer to engage in, a strike 
or a concerted refusal in the course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on any goods, articles, materials, 
or commodities or to perform any services, where an object thereof is—] 


[(1) forcing or requiring any employer or self-employed person to join any 
labor or employer organization or any employer or other person to cease 
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using, selling, handling, transporting, or otherwise dealing in the products 
of any other producer, processor, or manufacturer, or to cease doing business 
with any other person ; 

[(2) forcing or requiring any other employer to recognize or bargain with 
a labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees under 
the provisions of section 9 of the National Labor Relations Act; 3] 

[(3) forcing or requiring any employer to recognize or bargain with a par- 
ticular labor organization as the representative of his employees if another 
labor organization has been certified as the representative of such employees 
under the provisions of section 9 of the National Labor Relations Act; 

[(4) forcing or requiring any employer to assign particular work to em- 
ployees in a particular labor organization or in a particular trade, craft, or 
class rather than to employees in another labor organization or in another 
trade, craft, or class unless such employer is failing to conform to an order 
or certification of the National Labor Relations Board determining the bar- 
gaining representative for employees performing such work. Nothing con- 
tained in this subsection shall be construed to make unlawful a refusal by any 
person to enter upon the premises of any employer (other than his own 
employer), if the employees of such employer are engaged in a strike ratified 
or approved by a representative of such employees whom such employer is 
required to recognize under the National Labor Relations Act.] 


any activity or conduct defined as an unfair labor practice in section 8 (b) (4) of 
the National Labor Relations Act, as amended. 

(b) Whoever shall be injured in his business or property by reason of any 
violation of subsection (a) may sue therefor in any district court of the United 
States subject to the limitations and provisions of section 301 hereof without 
respect to the amount in controversy, or in any other court having jurisdiction of 
the parties, and shall recover the damages by him sustained and the cost of the suit. 


RESTRICTION ON POLITICAL CONTRIBUTIONS 


Sec. 304. Section 313 of the Federal Corrupt Practices Act, 1925 (U. S. C,, 
1940 edition, title 2, sec. 251; Supp. V, title 50, App., sec. 1509), as amended, is 
amended to read as follows: 

Sec. 313. It is unlawful for any national bank, or any corporation organized 
by authority of any law of Congress, to make a contribution or expenditure in 
connection with any election to any political office, or in connection with any 
primary election or political convention or caucus held to select candidates for any 
political office, or for any corporation whatever, or any labor organization to make 
a contribution or expenditure in connection with any election at which Presidential 
and Vice Presidential electors or a Senator or Representative in, or a Delegate or 
Resident Commissioner to Congress are to be voted for, or in connection with any 
primary election or political convention or caucus held to select candidates for any 
of the foregoing offices, or for any candidate, political committee, or other person 
to accept or receive any contribution prohibited by this section. Every corpora- 
tion or labor organization which makes any contribution or expenditure in violation 
of this section shall be fined not more than $5,000; and every officer or director of 
any corporation, or officer of any labor organization, who consents to any contri- 
bution or expenditure by the corporation or labor organization, as the case may be, 
in violation of this section shall be fined not more than $1,000 or imprisoned for 
not more than one year, or both. For the purposes of this section “labor organi- 
zation” means any organization of any kind, or any agency or employee representa- 
tion committee or plan, in which employees participate and which exists for the 
purpose, in whole or in part, of dealing with employers concerning grievances, 
labor disputes, wages, rates of pay, hours of employment, or conditions of work. 


STRIKES BY GOVERNMENT EMPLOYEES 


Sec. 305. It shall be unlawful for any individual employed by the United States or 
any agency thereof including wholly owned Government corporations to participate 
in any strike. Any individual employed by the United States or by any such agency 
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who strikes shall be discharged immediately from his employment, and shall forfeit 
his civil-service status, if any, and shall not be eligible for reemployment for three 
years by the United States or any such agency. 


TITLE IV 


CREATION OF JOINT COMMITTEE TO STUDY AND REPORT ON BASIC PROBLEMS 
AFFECTING FRIENDLY LABOR RELATIONS AND PRODUCTIVITY 


The provisions of this title relating to this committee’s establishment and 
composition are omitted, since a final report was required to be filed not later 
than 1 March, 1959. 


TITLE V 
DEFINITIONS 


Sec. 501. When used in this Act— 

(1) The term “industry affecting commerce” means any industry or activity 
in commerce or in which a labor dispute would burden or obstruct commerce or 
tend to burden or obstruct commerce or the free flow of commerce. 

(2) The term “strike” includes any strike or other concerted stoppage of work 
by employees (including a stoppage by reason of the expiration of a collective- 
bargaining agreement) and any concerted slow-down or other concerted interruption 
of operations by employees, 

(3) The terms “commerce,” “labor disputes,” “employer,” “employee,” “labor 
organization,” “representative,” “person,” and “supervisor” shall have the same 
meaning as when used in the National Labor Relations Act as amended by this Act. 


SAVING PROVISION 


Sec. 502. Nothing in this Act shall be construed to require an individual employee 
to render labor or service without his consent, nor shall anything in this Act be con- 
strued to make the quitting of his labor by an individual employee an illegal act; nor 
shall any court issue any process to compel the performance by an individual employee 
of such labor or service, without his consent; nor shall the quitting of labor by an 
employee or employees in good faith because of abnormally dangerous conditions for 


work 7 the place of employment of such employee or employees be deemed a strike under 
this Act. 


SEPARABILITY 


Sec. 503. If any provision of this Act, or the application of such provision to 
any person or circumstance, shall be held invalid, the remainder of this Act, or 
the application of such provision to persons or circumstances other than those as 
to which it is held invalid, shall not be affected thereby. 
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in 1932, exclusively to public or governmental law. The decision to limit the 
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of governmental law, and by the belief that all members of the legal profession have a 
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Typical subjects of public law include, among others, administrative law, constitutional, 
government contract, international, labor, military, trade regulation, taxation, patent, 
trademark and copyright law. 
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